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Agenda item 2  ES/S5/20/23/1 

Education and Skills Committee  
Redress for Survivors (Historical Child Abuse in Care) (Scotland Bill) – legal 

representatives   
7 October 2020 

 

The paper below outlines issues which could be explored with the legal representatives 
giving evidence on 7 October 2020. For more details on the Bill see the Bill briefing. 

CIVIL LITIGATION v. REDRESS 

The scheme is designed to “reduce or eliminate the risks and barriers to access 
sometimes associated with civil litigation”  (para 202 of the Policy Memorandum). 

Some of the ways in which the scheme differs from civil litigation are as follows:  

• It doesn’t assume that legal advice or representation will be needed  

• There isn’t a requirement to prove fault or causation (i.e. that fault by one party led 
to damage) – panels cannot consider fault or negligence (section 34(3))  

• Documentary evidence will be the norm  

• Cross-examination isn’t envisaged. Care bodies will not appear to defend their case    

• Pay-outs will be more predictable (although potentially lower than damages). 

Members could ask witnesses to expand on what the legal and practical barriers are 
for survivors who wish to bring damages actions in the courts.  
  
Members could also ask witnesses for views on the potential advantages of the 
redress scheme over civil litigation.  

Members could also explore with witnesses whether there are any potential 
disadvantages of the redress scheme in relation to civil litigation. For example, will 
the scheme give survivors the same feeling of “having their day in court” as can be 
the case in civil litigation? 

LEGAL ADVICE, LEGAL FEES AND THE WAIVER PROCEDURE 

Legal advice isn't formally required to apply to the scheme. However, the Policy 
Memorandum recognises that people may benefit from it and states that independent legal 
advice is to be "strongly encouraged" before applicants sign the waiver. 

Legal fees which are reasonably incurred will be reimbursed to legal representatives. This 
includes “advice on eligibility, types of redress payments, the application process and 
matters in connection with waiver and reviews.”  
 
However, the following fees will not be reimbursed 

 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill#How-will-the-waiver-procedure-work-
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“fees incurred in connection with legal advice and assistance on whether to pursue 
litigation as an alternative to making an application for a redress payment.” (Policy 
Memorandum, para, 239)  

  
There will be fee cap, with the maximum fee levels set out in regulations (in exceptional or 
unexpected circumstances permission can be sought to recover fees in excess of the cap). 
The Policy Memorandum explains that a fee cap is needed as other redress schemes (e.g. 
Ireland) have been confronted with very high legal costs. 

Witnesses could be asked for views on the fact that legal fees will not be reimbursed 
where applicants are provided with advice on pursuing litigation as an alternative to 
a redress payment.  

• For example, could this mean that applicants may not have access to 
sufficient legal advice on the chances of success in the courts when 
choosing whether or not to sign the waiver?    

Members may wish also to explore with witnesses what their views are on:  

• The need or otherwise for a fee cap. 

• How any fee cap should operate in practice. For example, are there lessons to 
be learned from the use of fee caps in legal aid payments? 

THE WAIVER PROCEDURE 

Members may also wish to explore more generally what the witnesses’ views are on 
the proposed waiver procedure 

EVIDENCE NEEDED FOR REDRESS APPLICATIONS 

There is a simplified application process for fixed rated payments. Applicants only have to 
provide documentary evidence that they lived in a relevant care setting prior to their 18th 
birthday and a statement of the abuse they suffered. 

In contrast, to receive an individually assessed payment applicants must show that they 
meet the basic eligibility criteria and also provide additional evidence on, “the nature, 
severity, frequency, and duration of abuse together with all other relevant facts and 
circumstances” (Section 38(4) of the Bill). 

Documentary evidence will be the norm, although panels will be able to hear an applicant 
in person (this will be set out in guidance). Redress Scotland will not, however, be able to 
compel applicants to attend in person. 

The Bill doesn't provide details on: 

1. the evidence of abuse which panels should look to when considering applications 
for an individually assessed redress payment; or  

2. how panels should determine which level of payment is justified.  

The Policy Memorandum does, however, indicate the types of evidence which may be 
needed, e.g. previous criminal convictions, findings from inspection reports, civil cases etc 
(para 146). And the Bill team has indicated that the aim is to create robust evidentiary 
rules, but ones which do not create a burden on survivors. Details of the evidence required 
will be published in guidance by the Scottish Government. 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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Members could explore with witnesses: 

• Whether they think the approach in the Bill will provide the right balance 
between rules which do not provide a burden on survivors, but which are 
robust enough to prove the need for an individually assessed redress 
payment. 

• Their views on the use of documentary evidence over oral evidence 

• Whether there are any lessons on the treatment of vulnerable witnesses by 
the courts which could be applied to the scheme. 

PROCEDURES AND RULES  

Many of the procedures and rules which will apply to the scheme are not provided for in 
the Bill and will instead follow in the form of future regulations or guidance. 

Members could explore with witnesses what their views are on leaving the details of 
rules and procedures to guidance.  

Members could also explore whether there any lessons which could be learned from 
the way in which court rules are made by the Scottish Civil Justice Council (SCJC) 
and the Court of Session.1  

CARE SETTINGS’ ROLE IN GIVING EVIDENCE  

Unlike in the courts, it would appear that the body or person accused of being responsible 
for the abuse will not have a direct role in giving evidence on their side of the story during 
the panel’s examination of individual cases. There would not appear to be a direct right of 
reply, and there will not be the right to cross examine the survivor.  

Members may wish to examine with the witnesses whether they think this approach 
is fair and whether there is a risk of people or institutions being unfairly discredited 
as a result (for example where survivors make statements which they believe to be 
true but which later prove to be incorrect).2  

REVIEWS  

The scheme allows applicants to request a new panel to review a panel’s decisions on 
applications for financial redress. Review panels are not permitted to determine that an 
applicant is ineligible for redress, and also cannot reduce the amount of a payment. Other 
than these restrictions, they may otherwise uphold, reverse or vary any part of a panel's 
decision. 

The review panel's decision is final. There is no further appeal, other than the possibility of 
bringing an action for judicial review in the courts. 

Witnesses could be asked what their general views are on the review process. 

                                                
1 The SCJC prepares draft rules which are submitted to the Court of Session for consideration. An “Act of 
Sederunt” (secondary legislation) is then laid before the Scottish Parliament and is subject to scrutiny by the 
Delegated Powers and Law Reform Committee and the Justice Committee 
2 The application form will include a declaration on the truth of the contents of the statement and on the 

applicant’s belief of the authenticity of any supporting documents (Policy Memorandum – para. 155)  
 

https://scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/rule-making/scjc---information-on-requesting-changes-to-civil-court-rules---revised-and-published-july-2018.pdf?sfvrsn=2
https://scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/rule-making/scjc---information-on-requesting-changes-to-civil-court-rules---revised-and-published-july-2018.pdf?sfvrsn=2
https://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-62_Judicial_Review.pdf
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Witnesses could also be asked if they think it is fair that applicants have no right of 
further appeal (for example to the courts) other than by bringing an action for 
judicial review.  

DURATION OF THE SCHEME 

The scheme will be open to accept applications for five years, although the Scottish 
Ministers will have the power to extend it (subject to the Parliament’s approval).  
 
Members may wish to explore with the witnesses what their view is on the five-year 
duration of the scheme and whether they think there is any risk of applicants being 
excluded by making the scheme time-limited in this way. 
 
HISTORICAL CUT-OFF POINT  

The scheme only covers abuse which occurred before 1 December 2004. The rationale is 
that this was the date when the then First Minister Jack McConnell made a public apology 
in Parliament and also on the basis that current standards are radically different to those in 
the past (see para 72 of the Policy Memorandum).  
 
In contrast, the Scottish Child Abuse Inquiry can examine abuse up to 17 December 2014. 
The Policy Memorandum states that this date would not be appropriate as, “redress has a 
different context and purpose, and requires eligibility criteria which take account of that.” 
   
Members could discuss with witnesses what their views are on the cut-off point for 
the scheme and the difference with the cut-off point for the Scottish Child Abuse 
Inquiry. Is it justified in their view?  

DEDUCTIONS FOR PRIOR PAYMENTS 

The following prior payments for abuse will be deducted from any redress payments made 
by Redress Scotland: 

• court awarded damages 
• out of court settlements 
• payments from the Criminal Injuries Compensation Authority (CICA) 
• payments from the advance payment scheme 
• payments from other ex-gratia payments. 

 
The Policy Memorandum (para 189) explains the reasoning behind this as follows: 

“It is considered that this approach to payments for the same abuse fairly and 
effectively respects the principle that a person should not be compensated twice for 
the same matter. However, crucially, it does not deny any survivor the right to apply 
for an enhancement on that payment, where it is less than that offered by the 
redress scheme, and it also allows applicants to apply to the scheme for access to 
non-financial redress which will be offered including apology and support” 

Members may wish to explore with the witnesses what their views are on this rule. 
Do they think it is correct that not deducting prior payments would mean that 
survivors would be compensated twice for the same matter?  
 
 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.childabuseinquiry.scot/case-study-findings/case-study-findings-pdf-version/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf


 5 

ELIGIBILITY  

Members may wish to explore with witnesses what their views are on some of the 
key elements of eligibility for redress payment, i.e.: 

• the definition of “relevant care settings” in the Bill  

• the definition of abuse in the Bill including: 
o the exemption for corporal punishment where, "permitted by or under 

any enactment or rule of law at the time it was administered" 
o the aim to cover some instances of abuse by peers. 

 
APPLICANTS WITH CONVICTIONS FOR SERIOUS CRIMINAL OFFENCES 

The Bill gives Redress Scotland a discretionary power not to offer a redress payment 
where a payment would be contrary to the public interest due to the applicant having been 
convicted of a serious criminal offence (murder, rape or other defined violent or sexual 
offences where someone is sentenced to imprisonment for a term of 5 years or more). 

Members could explore with the witnesses what their views are on whether redress 
payments should be paid to abused children who were later convicted of serious 
criminal offences. 

Members could also explore with witnesses whether they think it is appropriate that 
the decision on this matter should be left to the discretion of the Redress Scotland 
panels. 

NEXT OF KIN PROCEDURE 

The Bill allows defined next of kin of a deceased person who was abused (spouse, civil 
partner, cohabitant3 or surviving children) to apply for a fixed rate payment of £10,000 on 
their behalf.  

The survivor of abuse must have died on or after 17 November 2016 and must also meet 
the general eligibility criteria for the scheme. 
 
Where both a cohabitant and a spouse or civil partner exist, the Bill provides that, if the 
cohabitant lived with the deceased for a period of six months immediately before death, the 
cohabitant will be the party eligible to apply for the next of kin payment and not the spouse 
or civil partner.  

Surviving children will only be eligible to apply as next of kin where there is no surviving 
spouse, civil partner or, as the case may be, cohabitant.  
 

Members may wish to explore with the witnesses what their views are on the scope 
of the next of kin procedure. 

Angus Evans  
SPICe Research 
2 October 2020 
 

                                                
3 Cohabitant of the deceased is defined in section 26(4) of the Bill as someone who, “was living with that 
person as if they were married to each other”  
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Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot 
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Education and Skills Committee  
Redress for Survivors (Historical Child Abuse in Care) (Scotland Bill)  

7 October 2020 
 

The paper below outlines issues which could be explored with the Scottish Human Rights 
Commission, Social Work Scotland, CELCIS and Wellbeing Scotland on 7 October 2020. 
For more details on the Bill see the Bill briefing. 

REDRESS AND THE WRONGS OF THE PAST  

The Policy Memorandum (para. 5) summarises the Bill's aims as follows: 

“For too long, survivors of abuse were not acknowledged and the truth of their 
abuse neither accepted nor acted upon, for some compounding the effects of their 
childhood. The wrongs of the past must be addressed, financial redress is an 
important part of doing that.” 

Members could explore with the witnesses what their general views are on whether 
the Bill succeeds in addressing this objective both in terms of the non-financial 
redress envisaged and the maximum level of payment possible (£80,000). 

NON-FINANCIAL REDRESS AND APOLOGIES 

The scope of non-financial redress isn't defined in detail in the Bill. Instead, the Bill gives 
the Scottish Ministers a general power to fund: 

1. emotional, psychological or practical support to those applying or considering 
applying to the redress scheme (section 85); and 

2. emotional or psychological support to: 

1. those receiving a redress payment under the scheme; 

2. survivors who have previously received an advance payment; and 

3. survivors who meet the eligibility criteria for a financial payment but who will 
not receive one due to deductions of previous payments or previous criminal 
conduct. 

The Policy Memorandum emphasises that a priority area for support will be for therapeutic 
support and counselling (paragraphs 316-318). 

In addition, there will also be a public apology process. The details of this are yet to be 
determined. However, the Policy Memorandum states at para 326 that: 

“Apology, like other forms of acknowledgement, needs to be meaningful at an 
individual level for survivors. Close working will continue with survivors to develop 
good practice guidance on the principles and provision of apology. The redress 
scheme will be able to build on the experience of the advance payment scheme 
where applicants have, in large numbers, commented on how much it has meant to 
them to receive a letter from a senior Scottish Government official reiterating the 
apology delivered by the Deputy First Minister in the Parliament in October 2018. 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.gov.scot/publications/financial-redress-for-survivors-of-child-abuse-in-care-advance-payment-scheme/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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Consideration will continue to be given as to how other redress schemes deal with 
the issue of apology”  

  
Members could explore in more detail with the witnesses what survivors are likely to 
need in terms of non-financial redress and whether the proposals in the Policy 
Memorandum are likely to be sufficient. 

Members could also explore with the witnesses what the value of a public apology 
would be for survivors and whether they have any views on the form which such an 
apology should take.  

WAIVERS AND FAIR AND MEANINGFUL CONTRIBUTIONS 

A key element in the Bill is the way in which care settings which provide fair and 
meaningful financial contributions to the scheme will be protected from future civil actions 
by applicants who sign a waiver. 

In practice this means that: 

1. Care settings which provide fair and meaningful financial contributions may have 
lower and more predictable future liabilities towards survivors than those who do 
not   

2. Applicants will have to choose between redress and civil actions at the point of 
signing the waiver. 

Members could explore with the witnesses what their general views are on this 
element of the Bill and making survivors choose between redress and civil actions.     

In particular, Members could ask witnesses what their views are on the argument 
that protection against future liabilities will be necessary for the continuing 
operation of bodies that are still providing care. 

Members could also explore with the witnesses whether or not they think that it is 
fair that care settings will be protected in this way.  

Members could also explore with the witnesses whether they think survivors are 
likely to have all the information needed to make an informed decision on whether to 
sign the waiver or to choose civil litigation.   

Members could also explore with witnesses what their views are on potential 
alternatives – for example not using a waiver process but instead requiring the 
payment provided by the redress scheme to be repaid from any damages paid out in 
future court cases.  

SUPPORT FOR APPLICANTS  

Applicants will be provided with support by means of: 

• the use of Scottish Government case-workers (para 308 of the Policy 
Memorandum) for example to assist in obtaining evidence and medical or 
psychological reports (para. 147 of the Policy Memorandum) 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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• regulations which will provide for the reimbursement of costs and expenses 
reasonably incurred in the making of an application (section 87) 

• the payment of capped legal fees which applicants reasonably incur (section 88) 

Legal advice isn't formally required to apply to the scheme. However, the Policy 
Memorandum recognises that people may benefit from it and states that independent legal 
advice is to be "strongly encouraged" before applicants sign the waiver required for 
payment under the scheme. 

Members may wish to explore with the witnesses the types of support which 
survivors will need to be able to apply to the scheme.  

 
Members could also explore with witnesses whether there is there anything missing 
from the support envisaged by the scheme. 
 
EVIDENCE NEEDED FOR REDRESS APPLICATIONS 

The approach taken by the Bill is to have a simplified application process for fixed rated 
payments and to provide further guidance on the type of evidence needed to apply for an 
individually assessed payment (see para 146 of the Policy Memorandum for details). 

The Bill team has indicated that the aim is to create robust evidentiary rules, but ones 
which do not create a burden on survivors.  

Members could explore with witnesses:  

• Whether they think the approach suggested in the Bill and Policy 
Memorandum will provide the right balance between rules which do not 
provide a burden on survivors, but which are robust enough to prove the 
need for an individually assessed redress payment. 

• What their views are on the use of documentary evidence over oral evidence. 

CARE SETTINGS’ ROLE IN GIVING EVIDENCE  

Unlike in the courts, it would appear that the body or person accused of being responsible 
for the abuse will not have a direct role in giving evidence on their side of the story during 
the panel’s examination of individual cases. There would not appear to be a direct right of 
reply, and there will not be the right to cross examine the survivor.  

Members may wish to examine with the witnesses whether they think this approach 
is fair and whether there is a risk of people or institutions being unfairly discredited 
as a result (for example where survivors make statements which they believe to be 
true but which later prove to be incorrect).1  

The Scottish Human Rights Commission could also be asked whether this has any 
human rights implications under Article 6 of the European Convention on Human 
Rights (right to a fair trial). 

 

 

                                                
1 The application form will include a declaration on the truth of the contents of the statement and on the 

applicant’s belief of the authenticity of any supporting documents (Policy Memorandum – para. 155)  
 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill#How-will-the-waiver-procedure-work-
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CARE SETTINGS COVERED BY THE SCHEME 

Applications for redress payments can be made in relation to, "one or more relevant care 
settings in which the abuse took place" (section 27(2) of the Bill).  

"Relevant care setting", which must be in Scotland, is defined broadly in section 18 of the 
Bill to cover both: 

• children who were in an institutional or public care setting because their families 
were unable to look after them (e.g. a children's home or in foster care); and also 

• children who were in care due to some sort of intervention by a body exercising 
public functions (e.g. a court order placing a child in an approved school). 

 
This includes situations where voluntary organisations (e.g. a charity/religious body) had 
what we would now think of as a public function in caring for children.  
 
However, it is important to note that the following would not be covered: 
 

• Kinship care or care due to private fostering or healthcare arrangements.  

• Private or grant-aided schools (e.g. boarding schools) unless the child’s attendance 
at the school was arranged and paid for by or on behalf of a local or education 
authority, or a relevant voluntary organisation. 

• “Residential care facilities” (including hospitals and mental health institutions) 
where residential accommodation was not provided on a “long term” basis (see 
section 19(1) of the Bill).  

 
Members may wish to explore with the witnesses what their views are on the general 
definition of “relevant care settings”. In particular: 
 

• What the witnesses’ views are on the fact that boarding schools will normally 
not be covered 
 

• What the witnesses’ views are on the fact that the Bill only covers “residential 
care facilities” which provided “long term” residential accommodation 
 

• Whether witnesses think that “long-term” needs to be defined somewhere in 
the Bill 

 

• Whether the witnesses can give any examples of other care settings, or 
survivor groups, which in their view are not covered by the definition in the 
Bill but should be. 

 
ABUSE COVERED BY THE BILL 

The Bill defines “abuse” as meaning sexual, physical and emotional abuse and abuse 
which takes the form of neglect (Section 17(1)). 

Members may wish to explore with the witnesses what their views are on this 
definition. In particular, witnesses could be asked for views on: 

• The exclusion of corporal punishment where it was, "permitted by or under 
any enactment or rule of law at the time it was administered". 
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• The need for the Bill to cover “abuse by peers.”  

DURATION OF THE SCHEME 

The scheme will be open to accept applications for five years, although the Scottish 
Ministers will have the power to extend it (subject to the Parliament’s approval).  
 
Members could explore with the witnesses what their view is on the five-year 
duration of the scheme and whether they think there is any risk of applicants being 
excluded by making the scheme time-limited in this way (for example in relation to 
vulnerable groups or those not living in Scotland). 
 
HISTORICAL CUT-OFF POINT  

The scheme only covers abuse which occurred before 1 December 2004. The rationale is 
that this was the date when the then First Minister Jack McConnell made a public apology 
in Parliament and also on the basis that current standards are radically different to those in 
the past (see para 72 of the Policy Memorandum).  
 
In contrast, the Scottish Child Abuse Inquiry can examine abuse up to 17 December 2014. 
The Policy Memorandum states that this date would not be appropriate as, “redress has a 
different context and purpose, and requires eligibility criteria which take account of that.” 
   
Members could discuss with the witnesses what their views are on the cut-off point 
for the scheme and the difference with the cut-off point for the Scottish Child Abuse 
Inquiry. Is it justified in their view?  

DEDUCTIONS FOR PRIOR PAYMENTS 

The following prior payments for abuse will be deducted from any redress payments made 
by Redress Scotland: 

• court awarded damages 
• out of court settlements 
• payments from the Criminal Injuries Compensation Authority (CICA) 
• payments from the advance payment scheme 
• payments from other ex-gratia payments. 

 
The Policy Memorandum (para 189) explains the reasoning behind this as follows: 

“It is considered that this approach to payments for the same abuse fairly and 
effectively respects the principle that a person should not be compensated twice for 
the same matter. However, crucially, it does not deny any survivor the right to apply 
for an enhancement on that payment, where it is less than that offered by the 
redress scheme, and it also allows applicants to apply to the scheme for access to 
non-financial redress which will be offered including apology and support” 

Members may wish to explore with the witnesses what their views are on this rule. 
Do they think it is correct that not deducting prior payments would mean that 
survivors would be compensated twice for the same matter?  
 
 

 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.childabuseinquiry.scot/case-study-findings/case-study-findings-pdf-version/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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APPLICANTS WITH CONVICTIONS FOR SERIOUS CRIMINAL OFFENCES 

The Bill gives Redress Scotland a discretionary power not to offer a redress payment 
where a payment would be contrary to the public interest due to the applicant having been 
convicted of a serious criminal offence (murder, rape or other defined violent or sexual 
offences where someone is sentenced to imprisonment for a term of 5 years or more). 

Members could explore with the witnesses what their views are on whether redress 
payments should be paid to abused children who were later convicted of serious 
criminal offences. 

Members could also explore with witnesses whether they think it is appropriate that 
the decision on this matter should be left to the discretion of the Redress Scotland 
panels. 

HUMAN RIGHTS 

The Scottish Government has published a Human Rights Impact Assessment on the Bill 
which states on page 3 that: 

“In relation to the European Convention on Human Rights (ECHR), a number of areas 
that will be covered by the Bill may potentially engage relevant provisions of the ECHR 
such as Article 6 (right to a fair trial), Article 1 of Protocol 1 (protection of property), 
Article 8 (right to respect for private and family life), and Article 14 (prohibition of 
discrimination). In particular, the following policy aspects arising from the Bill are likely 
to have an impact on Human Rights:  

• Eligibility criteria for the redress scheme 

•  Treatment of applicants with serious previous convictions 

• The process for determining applications under the scheme  

• The provisions on waiver  

• The independence of the decision-maker 

•  Evidence and the provision of information in support of applications.” 

The Human Rights Impact Assessment (HRIA) ultimately concludes that the Bill is 
compliant with human rights (for a summary see paragraphs 337–344 of the Policy 
Memorandum). The HRIA notes, in particular, that the waiver procedure is compliant with 
human rights law as applicants will be given a choice (based on independent legal advice) 
whether to sign the waiver or not (see page 20 of the HRIA).   

The Scottish Human Rights Commission could be asked to expand on some of the 
issues in relation to human rights compliance, in particular as regards the waiver 
procedure.  

 

 

https://www.gov.scot/publications/redress-survivors-historical-child-abuse-care-scotland-bill-human-rights-impact-assessment/pages/5/
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The Scottish Human Rights Commission could also be asked for any initial views on 
the human rights compliance of section 15 of the Bill. This section could allow 
charities to use donors’ restricted funds to contribute to the scheme. Would this be 
compliant with Article 1 of Protocol No. 1 of the ECHR on the protection of 
property?2  

REVIEWS  

The scheme allows applicants to request a new panel to review a panel’s decisions on 
applications for financial redress. Review panels are not permitted to determine that an 
applicant is ineligible for redress and cannot reduce the amount of a payment. They may 
otherwise uphold, reverse or vary any part of a panel's decision. 

The review panel's decision is final. There is no further appeal, other than the possibility of 
bringing an action for judicial review in the courts. 

Witnesses could be asked what their general views are on the review process and 
the lack of an appeal to the courts (other than judicial review). 

 
Angus Evans  
SPICe Research 
2 October 2020 
 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot 

 

                                                
2 Article 1 of Protocol No. 1 of the ECHR sates that, “every natural or legal person is entitled to the peaceful 
enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and 
subject to the conditions provided for by law and by the general principles of international law.”  

https://rm.coe.int/168007ff4a
https://rm.coe.int/168007ff4a
https://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-62_Judicial_Review.pdf
http://www.parliament.scot/
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Education and Skills Committee 

23rd Meeting, 2020 (Session 5), Wednesday 7th October 2020 

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill  

Submissions pack 

Submissions 

The following submissions have been received from the Witnesses organisations to 

inform this evidence session. 

Here is a link to the SPICe briefing paper on the Bill.  

Panel 1: 

• Association of Personal Injury Lawyers  

• Faculty of Advocates  

Panel 2: 

• Scottish Human Rights Commission (SHRC) 

The SHRC also sent us a link to the human rights framework for the design and 

implementation of the proposed “Acknowledgement and Accountability Forum” and 

other remedies for historic child abuse in Scotland.  
  

https://sp-bpr-en-prod-cdnep.azureedge.net/published/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill/SB%2020-62.pdf
https://www.scottishhumanrights.com/media/1285/justicehistoricabusewordhrframeworkjustice_remedies.doc
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Panel 1 
 

Association of Personal Injury Lawyers  

 

Education and Skills Committee of the Scottish Parliament Stage 1 scrutiny: 

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill 

A response from the Association of Personal Injury Lawyers (APIL) – October 

2020 

Increased support 

We welcome the Scottish Government’s ongoing work to support survivors of child 

abuse, and there are elements to be welcomed in the Survivors (Historical Child 

Abuse in Care) (Scotland) Bill. 

Previous measures introduced by the Scottish Government in the Limitation 

(Childhood Abuse) (Scotland) Act 2017, which abolished the time limit for survivors 

to make civil legal claims, did not apply to those survivors who suffered abuse before 

1964. It is a welcome development that those survivors who suffered abuse before 

1964 will now receive some financial redress. 

We support the decision to allow applications to be made by the next of kin, as well 

as those survivors with serious criminal convictions. The decision to allow 

applications by those with serious criminal convictions is an important recognition 

that the trauma suffered by survivors can have serious consequences later in life.  

We also support the definition of abuse which will be used in the Bill, which the 

Scottish Government has based on the definition used in the 2017 Act. It should be 

noted, however, that section 1 of the 2017 Act states that abuse ‘includes…’1, while 

section 17 of this Bill says that abuse ‘means…’To achieve the Scottish 

Government’s intention of using the same definition in the 2017 Act, section 17 

should be amended to say ‘includes’ and not ‘means’.  

 

 

                                                           
1https://www.legislation.gov.uk/asp/2017/3/section/1/enacted 
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Operation of the waiver 

We welcome the decision of the Scottish Government not to exclude applications to 

the scheme from those survivors who have already received compensation through 

the courts. The Bill includes a sensible approach, in section 41, for avoiding double 

compensation whereby any compensation already received will be deducted from 

the redress payment. Those who have received compensation through other means 

will also be entitled to non-financial redress through the scheme, such as access to 

emotional or psychological support.  

Survivors who have not yet made a civil claim will, however, be prevented from doing 

so if they accept a redress payment. Survivors will be required to sign a waiver, 

which will prevent them from pursing a separate civil claim against an organisation 

which has contributed to the scheme. The Scottish Government has said the waiver 

is required to encourage organisations, which would be the defenders in a civil claim, 

to make contributions to the scheme. 

To ask survivors of historical child abuse to waive their legal right to a claim for 

compensation is contrary to the Scottish Government’s declared policy objective of 

increased support for survivors. The press coverage around the scheme may be the 

first time some survivors are aware they can make a claim for compensation. Each 

survivor’s case will have to be individually assessed so that they are properly 

advised about their options in terms of either applying for a payment or pursing a 

claim through the courts. This will be far from straightforward if a waiver is insisted 

upon. 

The Scottish Government has acknowledged “it would be possible to develop a 

redress scheme without provision for waiver whilst also preventing double 

compensation payment for the same matter”2. In this approach, which we would 

support, a survivor would be allowed to make a legal claim.  The redress payment 

would then be offset, or deducted, from future compensation. This approach was 

ruled out by the Scottish Government, and the policy memorandum goes on to say 

that “offset is not an incentive to third parties to financially contribute to the scheme 

as they may still face the financial and reputational risk of legal action…”.  

                                                           
2 Policy memorandum page 58 paragraph 215 



Agenda item 2  ES/S5/20/23/3 

4 
 

It is unacceptable that survivors should be expected to sign away their legal right just 

to incentivise organisations to contribute to the scheme. It should not be the 

responsibility of survivors to protect the “financial and reputational risk” of those 

organisations responsible for their abuse, and it should never be considered the fault 

of survivors if organisations do not contribute to the scheme.  

Childhood abuse can have a lifelong effect, with some survivors being unable to 

maintain relationships, or hold down a job because of the emotional trauma. The 

maximum individually assessed payment of £80,000, which is available under the 

scheme, may be nowhere near an appropriate amount of compensation for some 

survivors, especially if they are unable to work because of the abuse. In a civil claim, 

however, a court will determine all individual circumstances of a case, including loss 

of earnings, and decide on compensation without the constraints of a maximum limit. 

After a redress payment has been made, survivors should have the option to pursue 

a separate civil claim in order to “top-up” the redress payment. Only then will they 

receive the appropriate, and more importantly, much-needed compensation they 

deserve, and to which they should have a right. 

The Bill’s policy memorandum says “Scotland is a country which fairly and 

compassionately supports those who have been harmed, and respects their rights to 

justice”3. There is no fairness in treating survivors differently depending on whether 

or not they have already made a civil claim through the courts before applying for a 

redress payment. All survivors should have their rights to justice respected, and be 

allowed to apply for a redress payment as well as be allowed to make a civil claim 

through the courts. 

We accept that without the need to consider and sign a waiver, an application for a 

redress payment could be made by some survivors without the support of a solicitor. 

The waiver adds a level of complexity to the process because of the need for legal 

advice, which is encouraged by the Scottish Government4.  

Survivors will be placed in the impossible position where they will need to make a 

choice between making an application for a redress payment or pursue legal action 

through the courts. We recognise that if the legal claim is unsuccessful, a survivor 

                                                           
3 Policy memorandum page 1 paragraph 5 
4 Policy memorandum page 58 paragraph 215  
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could still make an application for a redress payment: this would, however, become a 

race against time because of the Scottish Government’s decision only to allow 

applications to the scheme for five years. Survivors with unsuccessful legal claims 

could then find they have missed the deadline for applications at the end of the five-

year period. They would be left with no financial redress, which goes against the very 

purpose of the Bill.  

Survivors who do make an application to the scheme will be encouraged to obtain 

“funded independent legal advice before accepting a redress payment”5. It is not 

clear what the Scottish Government envisages by “legal advice”, and what exactly 

will be funded.  

It will be the duty of the solicitor to advise on the best option for the survivor, whether 

to accept the payment or instead pursue a civil claim, but this could involve extensive 

and costly investigations. Only in cases where the abuse occurred before 1964, 

where survivors are not able to pursue a civil claim, can a solicitor give firm advice. 

In other cases, a solicitor will need to investigate each individual claim to determine 

the most appropriate course of action for a survivor, and this will be costly. 

The Scottish Government must provide more details about the extent of the “funded 

independent legal advice” and whether it intends to cover the cost of all the advice 

survivors need from a solicitor to make an informed decision, such as investigative 

work to decide if a civil claim would be more appropriate. It should not be left to 

survivors to pick up the bill for legal advice about a wavier which they will be forced 

to sign if they want to accept a redress payment.   

An alternative approach 

If the Scottish Government is determined to keep the wavier, it is vital to ensure that 

applicants do not feel pressurised into making a decision about whether or not to 

accept a payment because of time. 

Once an application has been submitted to Redress Scotland, it should be allowed to 

be immediately paused by the applicant. This would allow time for a civil claim to be 

concluded, without fear that the application may be deemed to have been withdrawn, 

                                                           
5 Policy memorandum page 58 paragraph 214  
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and with the option to continue and conclude an application for a redress payment if 

the civil claim is unsuccessful.  

Section 47 of the Bill should be amended to remove the 12-week time limit in which 

to accept a redress payment. This period is designed to provide an opportunity for a 

survivor to speak to a solicitor and decide if they want to accept the payment, and 

sign the waiver. During this period survivors might want to investigate the possibility 

of a legal claim if this has not already been considered. Each case will have its own 

unique circumstances, so it is not possible to say how long survivors and their 

solicitors would need before knowing if a redress payment should or should not be 

accepted. A period of 12 weeks is too short if survivors did want to pursue a 

separate civil claim. 

Removal of the 12-week time limit will allow time for a legal claim to be investigated 

and pursued, with the knowledge that the redress payment will still be available if the 

legal claim is unsuccessful. If the legal claim is successful, the redress payment 

would not be paid.  

An arbitrary time limit 

We do not agree with the Scottish Government’s decision to allow applications to the 

scheme for a window of five years. A period of five years is too restrictive, and it will 

give the mistaken impression that once the scheme has been closed historical child 

abuse is no longer an issue which needs to be addressed. It should remain 

unrestrictive in time, similar to the Criminal Injuries Compensation Scheme, and 

continue to provide redress payments for as long as applications to the scheme are 

submitted. It is the experience of our members that even with high-profile schemes 

or inquiries, people do sometimes make applications quite late after their launch. 

Survivors should never find themselves in a position where it is too late to make an 

application to the scheme. 

Section 16 states that to be eligible for a redress payment, “the abuse must have 

occurred before 1 December 2004”. The redress scheme should benefit all survivors, 

regardless of when the abuse took place. Survivors of child abuse which took place 

after 1 December 2004 will find it difficult to understand why they are prevented from 

an making an application to the scheme. If the Scottish Government insists on a 

proposed cut-off date on 1 December 2004, section 16 must be amended.  
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Abuse is not always a one-off event, and is something which can happen over a long 

period of time. We recommend section 16 is amended to read “the abuse must have 

commenced before 1 December 2004”. This would provide certainty for applicants, 

and prevent organisations which contribute to the scheme to argue that the majority 

of the abuse took place after 1 December 2004, and they should not be liable to pay 

under the terms of the scheme. 

Support for survivors 

There are no details in the Bill or accompanying documents about what evidence will 

be required to support an application to the scheme. We understand from the policy 

memorandum that details of the required evidence will be included in guidance for 

applicants6.  

It may be that survivors need to provide documents such as their social care history 

to prove residency, or medical records. Survivors may be trying to get hold of these 

documents for the first time, and this could be difficult from a practical perspective, 

but also emotionally. Making an application to the scheme could be the first time 

some survivors have acknowledged they suffered abuse, or it could cause them to 

relive painful memories. Redress Scotland, which will administer the scheme, must 

ensure that appropriate practical and emotional support is available free of charge. 

This support should include a helpline staffed by professionals. No survivor should 

suffer financially from making an application, and the scheme should also cover any 

costs incurred in making an application. 

The Scottish Government should alleviate the pressure on survivors, and place a 

duty on the organisations to which the application relates to provide evidence in the 

first instance. We recommend that on receipt of an application, the burden should be 

on the organisation to try to recover any records in relation to the applicant. Only if 

that search proves unsuccessful, should the onus fall on the applicant to provide any 

relevant documents.  

It is the experience of our members that the older the claim, the harder it is to secure 

documents which may be needed as evidence. It is not uncommon for files and other 

                                                           
6 Policy memorandum, page 40, paragraph 141 
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paperwork to be lost over time, and those survivors who struggle to gather evidence 

in these circumstances must not be excluded from the scheme. 

There must also be support in place for those survivors who have their applications 

to the scheme rejected. There will be those who are survivors of abuse, but after 

making an application to the scheme discover they are not eligible for a payment 

because, for example, when or where the abuse took place. These survivors may 

already struggle with mental health issues, and a rejection from the scheme could 

cause them more distress. Redress Scotland must ensure processes are in place to 

support those survivors with unsuccessful applications.  

About APIL 

The Association of Personal Injury Lawyers (APIL) is a not-for-profit organisation 

which has worked for 30 years to help injured people gain the access to justice they 

need, and to which they are entitled.  We have more than 3,100 members who are 

committed to supporting the association’s aims, and all are signed up to APIL’s code 

of conduct and consumer charter.  Membership comprises mostly solicitors, along 

with advocates, legal executives, paralegals and some academics. 

For further information please contact: 

Sam Ellis      Lorraine Gwinnutt 
Public Affairs Officer, APIL    Head of Public Affairs, APIL 
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Faculty of Advocates 

RESPONSE ON BEHALF OF THE FACULTY OF ADVOCATES  

TO THE  

REDRESS FOR SURVIVORS (CHILDHOOD ABUSE IN CARE) (SCOTLAND) BILL 

The Scottish Parliament’s Education and Skills Committee has sought views on the 

above Bill, and has indicated that it is particularly interested in views on ten specified 

aspects of the Bill, but welcomes comments on any other aspect. We have considered 

the ten specified aspects and only commented on those where we felt it necessary, 

but have also commented on some other aspects of the Bill.  

1. Eligibility to the scheme 

 

1.1 Section 16(4) is awkwardly worded. We suggest that a better wording is: 

“The age limit for a child stipulated in subsection (3) does not apply to a child 

making an application for a next of kin payment.” 

 

1.2 Section 21 provides that the Scottish Ministers may by regulations create 

exceptions to eligibility. The Policy Memorandum at paragraph 85 gives 

examples of the types of abuse or circumstances where an exception to 

eligibility may be appropriate. It is of concern that the critical issue of exception 

from eligibility is subject to regulations not yet available, on which there will be 

no formal consultation process.  

 

2. Applications by next of kin  

 

2.1 Cohabitee as next of kin 

Section 26(2)(a) states that for the purposes of identifying a specified next of 

kin, where there is both: (i) a spouse or civil partner of the deceased person; 

and (ii) a cohabitant of the deceased person, the specified person is the 

cohabitant provided that the period of cohabitation subsisted for a period of at 

least 6 months immediately before the death of the deceased person. Where 

there is no spouse or civil partner, however, there is no qualifying period of 

cohabitation stipulated before which the cohabitant becomes the specified next 

of kin in preference to the deceased’s children. We identify that the absence of 

any qualifying period in this situation is an anomaly whereby a cohabitant 

effectively ranks above a child of the deceased without any qualifying period of 

cohabitation. We suggest that a similar period of 6 months cohabitation should 

apply before a cohabitant can be the specified next of kin in preference to the 

deceased’s children.  

 

2.2 Child as next of kin 

Section 26(4) states that the child of a deceased person includes a person ‘who 

was treated by the deceased person as the deceased person’s child’. We 
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suggest that the wording should be “who was accepted by” rather than “who 

was treated by”, to be consistent with the definition in the Damages (Scotland) 

Act 2011.  

3. Definitions of “in care” and care settings eligible 

 

3.1 It is noted that the definitions of “in care” and of places in which that care took 

place  

in the proposed sections 18 and 19 in the Bill, excludes from the Bill 

residential care in fee paying schools in terms of section 19(1).  

The policy reasons for this exclusion are noted in the Policy Memorandum 

accompanying the Bill and, in particular, at paragraph 89 where it is stated that 

to include fee paying schools “was not in keeping with the overall purposes of 

the scheme. The overall purposes of the scheme are broadly to cover children 

who were “in care” because their families were unable to look after them on a 

day to day basis and, in consequence, the children were required to be placed 

in an institutional care setting, and to cover children who were subject to some 

form of intervention by a body exercising public functions.  

3.2 We would adhere to the observations we previously made on behalf of the 

Faculty of Advocates in response to the Pre-Legislative Consultation where 

we stated that we saw no good reason not to include fee paying schools 

within the terms of the proposed legislation.  

The overall purpose of the scheme is to recognise the wrongs of historical 

abuse and to allow the survivors the right to compensation as part of the 

process to remedy those wrongs. The redress scheme should first and foremost 

be focused on those who were abused and should not seek to differentiate 

between different types of children who suffered harm.   

As we stated previously in relation to fee paying boarding schools: “Given that 

such children were cared for in a residential setting away from their parents, 

they were vulnerable to abuse for which their parents were not responsible and 

presumably of which their parents were unaware. To exclude such children 

from the scheme and require them to seek reparation through other legal 

processes is unfair. It would compromise the survivor-oriented approach to 

redressing historical child abuse while in care, and create a ‘survivor hierarchy’ 

wherein only some survivors of abuse in residential care are provided with 

redress under the scheme.” 

To include fee paying schools would also be consistent with the Terms of 

Reference of the Scottish Child Abuse Inquiry. 

4. Determination of the application - section 34 
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4.1 Consideration of fault or negligence 

In section 34 of the Bill, subsection 3 states that: “When determining an 

application, the panel must not consider or make a determination on any issue 

of fault or negligence arising from any matter to which the application relates” 

[underline added]. Subsection 6 then states that: “Neither the offer of a redress 

payment nor the failure to make an offer is to be taken as a finding as to whether 

or not a person who is referred to in an application acted, or failed to act, in a 

way suggested in the application”.  

As drafted, this seems to preclude the panel from determining  whether abuse 

actually took place. That being so, it is not obvious how the panel can even 

determine whether the eligibility criteria in section 16 are met since one of those 

criteria is that a person “was abused”. The same problem would apply, by 

extension, to section 22.  

We do not see any way around the panel being required to determine whether, 

as a matter of fact, the alleged acts/events which amounted to abuse took 

place. Accordingly, we suggest that section 34(6) be removed. At the very least  

it should be reworded. For example, the following words could be added at the 

end: “… except insofar as necessary to make a determination under any part 

of this Act, and is not to be founded upon in other proceedings”. 

     4.2  Standard of proof 

When the panel is reaching a determination under section 34 it is not clear what 

standard of proof it is to apply. At paragraph 17.5 of the Faculty of Advocates’ 

Response to the Pre-Legislative Consultation, we suggested that the applicable 

standard of proof be “balance of probabilities”. In other words, before something 

is established it must be shown to be more likely than not. That remains our 

position. For the Bill to remain silent on the standard of proof risks inconsistent 

approaches being adopted in practice.  

5. Process of applying/advice and support needed/waiver scheme 

 

5.1 In the Faculty of Advocates’ Response to the Pre-Legislative Consultation, we 

stated that applicants should not have to choose between accepting a redress 

payment and pursuing civil litigation. Steps could be taken to avoid double-

compensation, with account being taken of redress payments and of 

compensation given, both in applications to the scheme and in court 

proceedings. We understand, however, from the Policy Memorandum that 

there are concerns that without such a waiver, parties would be less likely to 

contribute to the scheme. 

 

5.2 If the waiver remains a feature of the Bill, the interaction of sections 45 and 89 

of the Bill will make the application process exceedingly difficult for applicants 

and may have a significant deterrent effect on such applicants, due to the denial 
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of access to funded legal advice.  Expert legal advice is necessary if applicants 

are to reach an informed decision as to whether applying to the redress scheme 

is preferable to pursuing civil litigation in their particular circumstances.   

 

5.3 Section 45(1) of the Bill states that an applicant to whom a redress payment is 

made, who wishes to accept the offer, must sign and return a waiver agreeing 

to abandon civil proceedings, or, if there are no civil proceedings, to waive any 

right to bring relevant civil proceedings. Section 89(3) of the Bill sets out that 

fees incurred in connection with legal advice and assistance on whether to 

pursue litigation as an alternative to making an application for a redress 

payment, are excluded from legal fees that may be recovered by an applicant 

in connection with an application under the redress scheme. 

 

5.4 Applicants therefore must choose between accepting a payment under the 

redress scheme or retaining the right to pursue redress via the civil courts, 

without funded access to legal advice on this decision. A payment from the 

redress scheme might be lower than an award achieved via litigation in court. 

Assessing the sufficiency of evidence in respect of pursuing a claim in the civil 

courts, the likelihood of such a claim being successful, and the likely award  are 

matters that requires expert legal knowledge.   To expect potential applicants 

to the redress scheme to evaluate, without legal advice, the merits or otherwise 

of accepting an award under the redress scheme rather than pursing litigation, 

is inherently unfair to applicants.  

   

5.5 The Policy Memorandum acknowledges that a redress scheme without a 

waiver could be set up. The waiver has been introduced for its potential to 

increase the number of third party contributors to the scheme, by allowing them 

to avoid the financial and reputational risks of costly litigation and to have a 

level of certainty about their overall liability. This provides a number of potential 

benefits to the third parties who were responsible for the abuses of the past. 

Potential contributors are likely to have the benefit of expert legal advice setting 

out the merits or otherwise of becoming contributors. The denial to applicants 

of funded access to legal advice is inherently unfair: it impedes their access to 

the scheme and does not reflect a survivor-focused approach. Section 203 of 

the Policy Memorandum defends the decision to introduce a waiver by claiming 

the introduction of the redress scheme gives survivors more rather than less 

choice as to how to pursue financial reparation. It is true that the scheme 

provides an alternative to litigation, but the benefits / negatives of this 

alternative  compared to litigation require proper consideration, to enable an 

informed choice to be made. Making a choice between accepting a payment 

under the redress scheme instead of potentially pursuing civil litigation, without 

having the benefit of legal advice,  is not an informed choice. Applicants need 

funded access to expert legal advice to enable them to make this decision. 
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5.6  The Scottish Ministers have a stated objective of fairly and compassionately 

supporting those who have been harmed and respecting their right to justice. 

To enable them to make an informed choice, potential applicants under the 

scheme need to have funded access to  legal advice on the merits of applying 

to the scheme as opposed to pursuing civil litigation. It is recommended that 

clause 89(3) is re-worded specifically to allow the recovery of legal fees in 

connection with legal advice and assistance on whether to pursue litigation as 

an alternative to making an application for a redress payment. 

 

6.  Level of payments 

 

6.1 Sections 37 – 40 set out the potential payments under the scheme: the fixed 

rate payment is £10,000; individually assessed payments can be £20,000 (level 

1), £40,000 (level 2) or £80,000 (level 3).  

 

6.2 The basis on which a panel determines what level of payment should be made 

beyond a fixed payment is set out in section 38(4), which provides that the panel 

must have regard to the nature, severity, frequency and duration of the abuse, 

and may have regard to any other matter it considers relevant.  

 

6.3 At paragraph 111 of the Policy Memorandum it is said that guidance on the 

assessment framework will be produced and published by the Scottish 

Ministers under section 97. It is said that this framework will assist decision-

makers  and survivors (paragraph 113 of the Policy Memorandum). We 

consider that such  guidance is essential, both for the decision-makers to 

enable consistency in decision-making, and for the survivors’ expectations from 

the scheme.   

 

6.4 The scheme allows for a fixed payment at each level, rather than a range of 

lower and upper limits at each level. As noted in the Policy Memorandum at 

paragraph 125, having a range within each level would further individualise 

payments and distinguish the experiences of survivors. This approach was not 

taken in the Bill, apparently due to a concern that it would be detrimental to the 

transparency of decision-making and would introduce an excessive amount of 

discretion to decision-makers and associated uncertainty for survivors. We 

disagree with this, and consider that it would be fairer to have a range within 

each level. This would enable the decision-makers, having considered the 

circumstances holistically, properly to assess the appropriate figure for each 

individual case.  
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7. Fair and meaningful contributions to the scheme 

 

We note from the Policy Memorandum that the Scottish Government will take 

specified factors into account, when assessing potential contributors to the 

scheme and their level of contribution. As previously stated in the Factulty of 

Advocates’ Response to the Pre-Legislative Consultation, we consider that 

what amounts to a fair and meaningful contribution is a matter of policy.  

 

8. Applicants with serious convictions - section 58 

 

8.1 We maintain the position stated in paragraph 10 of our previous Response: a 

criminal  

conviction should not be a bar to an application to the scheme. We note that 

the “purpose of the scheme is to acknowledge and provide tangible recognition 

of harm as a result of historical child abuse” (Policy Memorandum, paragraph 

6). Furthermore, the scheme is intended to “treat survivors with dignity and 

respect and which faces up to the wrongs of the past with compassion”(ibid).  

 

8.2 While the proposed scheme does not automatically exclude those with serious 

criminal convictions, it does permit such applicants to be precluded from 

receiving a redress payment on ‘public interest’ grounds (section 58(5) and (6) 

of the Bill). It is our view, however, that there no need for such a public interest 

exception.  

 

8.3 Given the scheme’s focus on the recognition of the harm caused by child abuse 

and treating survivors with dignity, respect and compassion, a person’s 

character or conduct after the abuse should have no bearing on any redress 

payment. Accordingly, it should never be in the ‘public interest’ to preclude an 

applicant from receiving a redress payment on the basis of a serious conviction.  

 

8.4 In our view, such an approach would also be consistent with that proposed for 

non-financial measures such as acknowledgment and therapeutic support, 

which would always be potentially available for applicants with serious 

convictions. 

 

9. Timetable under the scheme 

Throughout the Bill, there is a requirement for applicants to take steps within a 

period of 4 weeks of a panel decision e.g. section 24 request for a review of a 

determination under section 23; section 50 request for review of a direction 

made under section 49; section 42 request for review of determination under 

section 34; section 65 request for review of determination made under section 

64(3). There is no set time period within which the Scottish Ministers or Redress 

Scotland must act in response. Nor is there any indication of the timescale 
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within which applications will be determined by Redress Scotland. We suggest 

that the Scottish Ministers/ Redress Scotland publish indicative timescales for 

the determination of applications and also for reviews of determinations 

provided for under the Bill.  
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Scottish Human Rights Commission  

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill  

Evidence to the Education and Skills Committee of the Scottish Parliament 

1 October 2020 

The Scottish Human Rights Commission was established by the Scottish 

Commission for Human Rights Act 2006, and formed in 2008. The Commission is 

the National Human Rights Institution for Scotland and is independent of the Scottish 

Government and Parliament in the exercise of its functions. The Commission has a 

general duty to promote human rights and a series of specific powers to protect 

human rights for everyone in Scotland. 

Introduction and background 

1. The Scottish Human Rights Commission (“Commission”) welcomes the 

opportunity to submit written evidence to the Education and Skills Committee 

on the Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill 

(the “Bill”).  The Commission strongly supports the establishment of a 

redress scheme. 

2. The Commission has been working since our inception in 2008 to promote 

effective access to justice and remedies for survivors of historical child 

abuse  Ensuring the full and effective participation of survivors in decisions 

around how best to realise their rights has been central to the Commission’s 

work in this area.  Survivors have advocated for the establishment of a 

redress scheme for a number of years.   

3. In 2010, the Commission developed and published a “Framework on Justice 

and Remedies for Historic Abuse of Children in Care”, grounded in 

international human rights law.   Following this, the Commission and other 

key stakeholders developed an Interaction model to facilitate dialogue 

between survivors, the Scottish Government, social care organisations and 

institutions and others.  The result of the Interaction process was Action Plan 

on Justice for Victims of Historic Abuse of Children in Care (the “Action 

Plan”), which sets out two outcomes: 

• The acknowledgement of historic abuse of children in care and 

effective apologies are achieved; and 

• The accountability of historic abuse of children in care will be upheld, 

including access to justice, effective remedies and reparation.i 

4. An Interaction Review Group (the “Review Group”) was established to 

oversee the implementation of the Action Plan.  The Review Group includes 

representatives of survivors groups, CELCIS,ii Scottish Government, care 

providers, support agencies, and the Commission.  The current proposal 
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should be set within the wider context of the Action Plan and all of the 

requisite elements and commitments to the strengthening and 

implementation of acknowledgement and accountability it outlines.iii   

5. In January 2017, CELCIS  were commissioned by the Scottish Government 

to work in partnership with the Review Group to take forward a consultation 

and engagement process on the matter of financial redress for people who 

experienced abuse in care in Scotland.  Survivors provided a great deal of 

insight and reflection in their engagement with the consultation, with 99% of 

participants of the view that the Scottish Government should introduce a 

redress scheme.iv  The Chair of the Commission has been the Chair of the 

Review group since Prof Andrew Kendrick of CELCIS retired in 2019. 

Human rights framework 

6. Child abuse, which includes sexual abuse and serious physical or emotional 

abuse or neglect, are breaches of the human right to be free from torture or 

other cruel, inhuman or degrading treatment.v  Anyone who has been 

subjected to such abuse has a right to access justice and to an effective 

remedy.vi  In 2010, the Commission developed and published a “Framework 

on Justice and Remedies for Historic Abuse of Children in Care”, grounded 

in international human rights law.vii  A copy of the Framework is provided 

with this submission.  We do not intend to replicate the content of the 

Framework, rather we draw out the key overarching human rights principles 

relevant to the Committee’s scrutiny of the Bill in this section.    

7. The right to an effective remedy includes: 

• Access to relevant information concerning violations and reparation 

mechanisms; 

• Equal and effective access to justice; 

• Adequate, effective and prompt reparation for harm suffered.  

8. The aim of reparation in international law is, to the extent possible, to 

redress all the consequences of a violation and re-establish the situation 

which would, in all probability, have existed if that act had not been 

committed.viii  Reparations packages should include restitution, 

compensation, rehabilitation, satisfaction and guarantees of non-repetition.ix  

It is important to note that institutions responsible for conduct (including 

private entities) should contribute to reparations packages to the extent to 

which they are accountable.x 
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Restitution of rights 

9. This means restoring the victim to their original situation where possible.  It 

may be possible, for example, for some of the rights violations associated 

with abuse, like the right to education and the highest attainable standard of 

physical and mental health to be addressed.  It is acknowledged that there 

will be circumstances where it is not possible to restore the victim to their 

original situation.   

Adequate compensation 

10. Compensation is economically assessable damage.  It should be available 

for any human rights violations, not only those which involve criminal 

conduct, and is particularly important where restitution is not possible.  The 

amount of adequate compensation should be determined on a case by case 

basis according to the gravity of abuse and all relevant circumstances.  

Compensation should ideally cover any economically assessable damage, 

for example for physical or mental harm, lost opportunities including 

employment, education and social benefits, material damages and loss of 

earnings including earning potential, moral damage and costs for legal or 

expert assistance and medical, psychological and social services. 

Compensation does not have to be linked to prosecution or legal 

procedures, so separate mechanisms can and should be created to receive, 

adjudicate and respond to claims for compensation.   

Rehabilitation 

11. Rehabilitation measures such as therapy, counselling, education and training 

should be provided where appropriate. 

Satisfaction 

12. Satisfaction can include a wide range of measures such as full and public 

disclosure of the truth or a public historical record, public apology, sanctions 

for those responsible and victim commemorations.xi 

Guarantees of non-repetition 

13. The right to guarantees of non-repetition is not only in relation to the violation 

against the individual, but of that type of violation, including through changes 

in law and practice.   Such steps may include the identification of necessary 

changes to law and policy, and increases in appropriate education. 

Rights of people abused prior to 26 September 1964 (Pre-64 survivors) 

14. A number of actions under the Action Plan have been progressed, most 

recently with the entry into force of the Limitation (Childhood Abuse) 
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(Scotland) Act 2017.  The Limitation Act removes the 3 year limitation period 

for childhood abuse claims, to allow cases that were previously time-barred 

to proceed in the Scottish civil courts.  The legislation therefore removed a 

very significant barrier for many survivors in accessing justice.    

15. Due to the operation of prescription, the Limitation Act does not allow 

survivors who experienced abuse prior to 26 September 1964 to pursue their 

cases.  This has created a situation whereby some survivors cannot access 

a key remedy that is available to other survivors.  In 2017, the Commission 

published a paper expressing our view that an appropriate reparations 

package would have to be in place for all survivors before it could be said 

that their right to effective remedy had been fulfilled.  The Commission made 

clear our belief that there must be another remedy available for those who 

cannot access the civil court system.  The Commission believes that a 

financial redress scheme of the type proposed in the Bill is necessary before 

it can be said that an effective remedy is in place for all survivors.xii  

Redress for Survivors (Historical Child Abuse in Care) 
(Scotland) Bill 

16. The remainder of the Commission’s evidence is structured around the 

particular areas of interest highlighted by the Committee in its call for views.  

The Commission also highlights particular areas of concern, or areas we 

believe are missing from the Bill as currently drafted.   

Definition of “abuse” 

17. Section 17 of the Bill defines “abuse” as including sexual abuse, physical 

abuse, emotional abuse, and abuse which takes the form of neglect.  The 

Commission supports the definition of abuse as set out in the Bill.  It is well 

established that all of the forms of abuse covered by the definition in the Bill 

can represent violations of the rights to physical, psychological and mental 

integrity, both under Articles 3 and 8 of the ECHR.xiii  In particular, the 

Commission supports the inclusion of neglect as a form of abuse as this 

accords with international human rights law standards and definitions.xiv 

Dates used to define “historical abuse” 

18. Section 16(2) of the Bill provides that a person may apply for a redress 

payment if a person, or in the case of an application for a next of kin 

payment, the person in respect of whom the application is made was abused 

while a child and a resident in a relevant care setting in Scotland.  The abuse 

must have occurred before 1 December 2004.  
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19. The Commission acknowledges that the policy and legislative context with 

respect to the monitoring and regulation of care changed substantially after 

1998 and that the First Minister’s apology in 2004 was a significant part of 

the package of reparations for survivors.  However, it should be noted that 

this apology was only the first step among a number of wider measures of 

reparation and there is a significant time period of more than 12 years 

between the apology and the implementation of the Limitation Act, which 

provided new opportunities for redress through the civil courts, where 

previously people’s claims were subject to time bar. 

20. To set the date at 1 December 2004 would mean that almost a generation of 

children in care would have no right to claim financial redress for historical 

abuse, despite the potential for serious breaches of their rights to physical 

and mental integrity within this period, the improvements to regulation 

notwithstanding. 

21. The Commission believes a more reasonable cut-off date would be 3 years 

before Royal Assent was given to the Limitation (Childhood Abuse) 

(Scotland) Act 2017, given that someone bringing a civil case within this 

timeframe would not have been outwith the limitation period in the 1972 act 

and their claim could therefore not reasonable be claimed to be historical.       

Definition of “in care”  

22. Sections 18-20 of the Bill define the meaning of “relevant care setting”. The 

Commission agrees that the approach taken may be appropriate for the 

majority of survivors, where there were clear processes through which legal 

responsibility for parenting transferred from biological or legal parents to 

public authorities or relevant voluntary organisations exercising public 

functions.  In particular, the Commission supports the explicit inclusion of 

children who were “boarded out” by state authorities within the definition of 

“relevant care setting” in section 18.  This reflects boarding out as a 

widespread, but distinct, practice that forms part of our national history.   

23. The Commission believes an assessment of whether this definition has the 

effect of ruling out specific groups of survivors is required.  There were 

situations where there was no clear process of transferring legal 

responsibility for parenting, nevertheless the institution effectively had 

complete control over the liberty, and the moral, physical, social and spiritual 

well-being of a child.  This may be particularly relevant for disabled people, 

including people with learning disabilities, institutionalised as children where 

parents were often advised that an institutional setting would be the most 

appropriate place for the care and support of the child, but where parents 

may not have formally ceded parental rights to the institution.  It should be 

recognised that while ostensibly this institutionalisation was for medical or 
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surgical treatment, it was in fact a national policy frequently justified with 

reference to regressive attitudes towards disabled people, with a 

consequence that many disabled people including people with learning 

disabilities, experienced all the types of abuse relevant to the redress 

scheme.  In a similar vein, people with mental health issues often lived in 

these types of institutions on a long term basis.   

24. The Convention on the Rights of Persons with Disabilities (“CRPD”) has 

since set out a number of important counterpoints to the historical policy of 

institutionalisation and includes a specific right to effective access to justice 

among others.xv  Both international and domestic human rights law prohibit 

discrimination in the realisation of rights, including in access to effective 

remedy.   

25. The Commission notes that section 18(4) of the Bill gives Ministers the 

power to modify the meaning of the term “residential institution”, and 

believes the definition should be kept under review to avoid the type of 

unintended consequence that is outlined above. Including an obligation to 

review the definitions at regular intervals should be considered.    

Boarding schools and other settings 

26. The Commission notes that there are survivors who were in the care of the 

state who were sent to private boarding schools in order to fulfil the state’s 

obligation to provide an education to the child, and therefore these 

individuals would be considered to have been in a “relevant care setting” for 

the purposes of the Bill.  The Commission recognises that children who were 

sent to a fee paying boarding school by their parents cannot be considered 

to have been in the care of the state.  That said, under human rights law, the 

state still has obligations to ensure the physical and mental integrity and 

broader well-being of children in the care of a boarding school or other 

setting.   

27. The obligation under Article 1 of the ECHR to secure Convention rights to 

everyone, taken in conjunction with Article 3 ECHR, requires states to take 

measures designed to ensure that individuals within their jurisdiction – in any 

setting – are not subjected to treatment contrary to Article 3; this includes ill-

treatment by private individuals.xvi  Where state responsibility is engaged, the 

right to an effective remedy arises.  It is therefore not clear to the 

Commission that these survivors should be excluded from a redress scheme 

which seeks to acknowledge and respond to harm.  It may be that separate 

schemes are appropriate to recognise particular contexts and the views of 

different survivors; however, the Commission stresses that redress for 

groups of survivors not eligible under the current Bill should be actively 

considered and progressed.        
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Waiver 

28. Sections 45 and 46 of the Bill deal with waiver.  Applicants who wish to 

accept a redress offer must first sign a waiver whereby they agree either to 

discontinue current civil proceedings in respect of historical abuse or give up 

their right to pursue such civil claims in future against the Scottish 

Government or any organisations included on the list of scheme contributors 

under section 12 of the Bill.  Under section 12, to be included on the list of 

scheme contributors, an organisation must have agreed to make what is 

deemed as a “fair and meaningful” financial contribution towards the funding 

of redress payments.   

Consideration of alternative approach 

29. The effect of the waiver is to require survivors to choose a particular avenue 

of remedy, or in other words to give up a legal right in order to receive a 

redress payment through the scheme.  The right to remedy encompasses a 

number of different components, including compensation, restitution of 

rights, disclosure of the truth in a public forum and guarantees of non-

recurrence.  More than one avenue is often required to achieve all of the 

different aspects of the right to an effective remedy.  Importantly, 

international standards do not preclude the exhaustion of more than one 

avenue to obtain fair compensation. 

30. The pursuit of a civil action is important for a variety of reasons unrelated to 

compensation, including for the opportunity to air matters in a public forum 

and for a finding of liability by a court.  It appears disproportionate to the 

Commission to exclude recipients of financial redress through the scheme 

from pursuing civil justice altogether.  The Commission notes that the policy 

memorandum accompanying the Bill recognises a possible alternative 

approach whereby if a survivor received a scheme redress payment and 

then chose to pursue civil proceedings, any amount awarded by a court 

could be off-set against the amount previously received.xvii  A form of off-

setting is already provided for in the Bill under s.41(2) where a previous 

payment made to a survivor in respect of abuse they suffered, for example 

as a result of a civil action or an out of court settlement, will be taken into 

account when determining the amount they receive through the redress 

scheme. 

31. Another key consideration is that the human rights framework is clear that 

institutions responsible for conduct (including private entities) should 

contribute to reparations packages to the extent to which they are 

accountable.xviii  Importantly, the results of the consultation undertaken by 

CELCIS on behalf of the Scottish Government in 2018 are clear that the vast 

majority of survivors who responded felt that those bodies who were 
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responsible for abuse, whether they be care providers, local authorities or 

religious bodies, should contribute to any redress scheme. 

32. The policy memorandum explains that the Scottish Government position is 

that the alternative off-setting model would be more complex to administer 

due to different bodies being responsible for abuse who have contributed to 

the scheme.  Further, the Scottish Government believes that off-setting 

would not be an incentive to providers to financially contribute to the scheme 

as they may still face the prospect of legal action and would choose to wait 

until a court action was raised and settle claims individually rather than 

contributing to a national scheme.   

33. The Commission is hopeful that a solution could be found which allows 

providers to meaningfully contribute to the redress scheme and at the same 

time preserves the legal rights of survivors to pursue the different avenues of 

remedy available to them.  The Commission believes a transparent 

conversation is needed with providers on workable solutions which would 

allow them to make meaningful contributions, particularly focusing on how 

the off-set model could work in practice.  Financial considerations are, of 

course, important to organisations; however, the Commission stresses that 

at the heart of this process should be recognition that survivors are legally 

entitled to access a range of effective remedies for the human rights 

violations they have suffered and that there are also moral imperatives on 

potential contributors to engage in the efforts to create a national scheme 

which is attempting to address the wrongs of the past.          

Strengthening of existing provisions 

34. Notwithstanding the Commission’s view that an alternative off-setting model 

should be explored, the Commission believes there are ways in which the 

waiver model could be strengthened should it remain. 

35. Section 12(7) provides that removal of a scheme contributor from the 

contributor list does not affect a waiver signed in respect of that contributor.  

A practical consequence of this provision could be that if a survivor signs a 

waiver in the belief that the organisation responsible for their abuse will 

make a fair and meaningful contribution to the redress and that organisation 

does not make that contribution and is subsequently removed from the 

contributor list, the waiver will still apply.  The Commission strongly believes 

that there should be a mechanism in place whereby organisations who do 

not make agreed upon contributions cannot benefit from a waiver.   

36. Section 36 (4)(b) allows for the fixed rate payment (£10,000) to be paid prior 

to the application being fully determined.  In order to receive the payment 

before the application is determined, the applicant must sign and return a 
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waiver.  The Commission understands that ensuring applicants receive 

payments in the shortest possible time is desirable; however, we question 

whether it is appropriate to allow applicants to sign waivers before they are 

aware of what level of individually assessed payment they will be offered.  It 

would also be difficult for a solicitor to advise an applicant on whether they 

should sign a waiver and accept a redress payment without knowledge of 

the full offer being proposed under the scheme.      

37. The waiver applies to scheme contributors and the Scottish Ministers.  

Taking into account the reasons given by the Scottish Government in 

support of including a waiver in the scheme, for example the need to 

incentivise providers to contribute to a national scheme, the Commission 

questions why a waiver should also apply to the Scottish Ministers.  The 

Commission believes provisions allowing the Scottish Ministers to benefit 

from a waiver should be removed from the Bill.  

 

Payment levels and assessments 

38. Sections 37 and 38 detail that the scheme will allow for payment of a fixed 

rate redress payment of £10,000 and also individually assessed payments at 

level 1 (£20,000), level 2 (£40,000) and level 3 (£80,000).  In considering 

what, if any, individually assessed payment level is appropriate a panel must 

have regard to the nature, severity, frequency and duration of the abuse 

experienced and any other matter it considers relevant.  

39. The Commission reiterates the position under human rights law.  

Compensation is economically assessable damage.  It should be available 

for any human rights violations, not only those which involve criminal 

conduct, and is particularly important where restitution is not possible.   The 

amount of adequate compensation should be determined on a case by case 

basis according to the gravity of abuse and all relevant circumstances.  

Compensation should ideally cover any economically assessable damage, 

for example for physical or mental harm, lost opportunities including 

employment, education and social benefits, material damages and loss of 

earnings including earning potential, moral damage and costs for legal or 

expert assistance and medical, psychological and social services.  

40. The Commission is aware that survivors have questioned whether a higher 

amount should be payable in the most serious cases of abuse.  The 

Commission believes the possibility of raising the highest payment level 

under the redress scheme should be fully explored with survivors.  The 

policy memorandum does not detail how the payment levels have been 

arrived at, and the Commission believes there should be transparency 
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around this decision making given the levels are being set in primary 

legislation.   

41. The Commission is of the view that provisions around payment levels and 

the supporting guidance on assessment of applications and information and 

evidence required (provided for under section 97) should strike an 

appropriate balance between assuring survivors and the general public that 

the process is robust but at the same time is not creating a system which 

has the potential to retraumatise and distress survivors.  Transparency 

around decision-making will be of paramount importance in any approach to 

assessments and the Commission understands that detailed guidance will 

be published in due course.  It is difficult to form a view on the payment 

levels set out in the Bill prior to publication of guidance on assessment and 

evidence.  The Commission questions whether it is appropriate to set 

payment levels in primary legislation before arrangements for assessment of 

evidence have been scrutinised.    

42. The Commission notes that a number of alternative options for payment 

approaches have been identified in the policy memorandum.  Human rights 

law does not dictate which approach should be taken; different options may 

fit better within a particular national context.  The Commission restates that 

any approach should be informed by and based on the views and 

experiences of survivors. 

43. It is vital that redress payments do not impact a person’s social security 

entitlement.  Redress payments are an essential part of effective reparations 

for human rights abuses and should not be regarded as additional income.  

The Commission welcomes that the Scottish Government is committed to 

securing a permanent disregard for all redress payments and is in 

discussions with the relevant UK Governments departments to achieve 

this.xix 

Advice and support required 

44. Sections 85 and 86 allow Scottish Ministers to make arrangements for the 

provision of emotional, psychological and practical support to people 

considering or proceeding with an application for redress.  Support will also 

be available to those who have completed their application, or people who 

received a payment under the advance payment scheme.    A key aspect of 

taking a human rights based approach is ensuring meaningful participation 

of rights holders in decisions that affect them.  The policy memorandum 

states that the Survivor Forum, which will be established on a non-statutory 

basis to advise and inform the redress scheme administration, will provide 

views and advice on what levels and types of support would be most 

beneficial for the scheme.  In addition to the Survivor Forum, the views of the 
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individual applicant are of paramount importance and a degree of flexibility 

should be built into the process to allow survivors to shape their own 

application process and access the support most suitable and helpful to 

them.  The Commission recommends that consideration should be given as 

to whether Scottish Ministers should be obliged to consult with particular 

groups or individuals in determining the support that should be made 

available.   

45. Sections 88-90 deal with the payment of reasonably incurred legal fees 

incurred during the application process.  This includes fees incurred in 

seeking legal advice on eligibility where a person does not go on to make an 

application.  Accessing independent and free legal advice is essential in 

allowing survivors to make informed choices.  The importance of access to 

such legal advice is heightened due to the operation of waiver within the 

redress scheme, as survivors may give up rights to pursue civil actions 

against their abusers when they accept a redress payment.  Survivors must 

be in the position to make informed decisions about whether this is in their 

best interests.   

46. Section 89(3) excludes payment of any fees incurred in connection with legal 

advice and assistance on whether to pursue litigation as an alternative to 

making an application for a redress payment.  The Commission questions 

how this provision will operate in practice given a solicitor would be required 

to fully assess prospects of success and likely damages awards in any 

litigation in order to advise a person on whether to accept a redress payment 

at a particular level and sign a waiver.  This work is very similar, if not the 

same, as the legal work required in advising whether to pursue litigation.   

47. The Commission notes that the Financial Memorandum accompanying the 

Bill sets out anticipated ceilings on payable legal fees at £1,000 + VAT for 

individually assessed payments.xx  The Commission does not believe this 

ceiling is appropriate given the likely amount of legal work required in 

providing advice as to whether to accept a redress payment and sign a 

waiver.  The Commission acknowledges that the ceilings set out in the 

Financial Memorandum are indicative and will be subject to discussion and 

consultation with relevant bodies.  This should include discussion with 

survivors themselves.      

Next of kin payments 

48. Sections 22-26 of the Bill deal with eligibility to apply for next of kin 

payments.  Section 39 provides that next of kin payments will be for the fixed 

rate amount of £10,000, or a portion of that amount depending on whether 

more than one child is applying.  It is not clear to the Commission why next 
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of kin applications should receive a smaller payment if they could provide 

evidence required to receive an individually assessed payment.    

49. Section 22 provides that a survivor must have died on or after 17 November 

2016 for their surviving spouse, partner or child to be eligible to apply for a 

next of kin payment.  The Commission is concerned that the cut-off date of 

November 2016 provides an extremely limited and restrictive window of 

eligibility for next of kin payments.  The rationale for enabling next of kin 

payments it that the family of the deceased person should receive some 

acknowledgement and remedy on behalf of the person who experienced the 

abuse.  By setting the cut-off date as late as is proposed, opportunities for 

redress for the families of survivors are much more limited. 

Scheme contributors 

50. As set out above, the human rights framework is clear that institutions 

responsible for conduct (including private entities) should contribute to 

reparations packages to the extent to which they are accountable.xxi  

Importantly, the results of the consultation undertaken by CELCIS on behalf 

of the Scottish Government are also clear that the vast majority of survivors 

who responded felt that those bodies who were responsible for abuse, 

whether they be care providers, local authorities or religious bodies, should 

contribute to any redress scheme. 

51. In relation to contributions from organisations responsible for abuse, the 

Commission urges maximum transparency.  In particular, this should include 

the amount an organisation has agreed to contribute in addition to the 

information set out at section 12(4).   

52. Section 13 provides that the Scottish Ministers must prepare and publish a 

statement of the principles applicable in determining whether an organisation 

should be included or removed from the scheme contributor list.  Again, the 

Commission urges that there should be transparency around how an 

assessment of whether a contribution is “fair and meaningful” is made and 

any statement of principles should be the product of meaningful consultation 

with survivors should they wish to be involved in that process.  The 

Commission has made a number of other comments in relation to waiver, 

which are set out above.  Given the close link between scheme contributions 

and waiver, the Commission believes the need for maximum transparency in 

this area is all the more important. 

Applicants with serious convictions 

53. Section 58 allows for the decision-making panel to determine that a person 

convicted of murder, rape or another relevant offence (defined in section 59) 

is precluded from being offered a redress payment on the grounds that it 



Agenda item 2  ES/S5/20/23/3 

28 
 

would be contrary to the public interest to make a redress payment to that 

person.  Section 58(6) details the factors that should be taken into account 

by the panel when coming to their decision, including the nature of the 

offence, the sentence imposed, the length of time since the offence was 

committed and any rehabilitation activity undertaken.  People with 

convictions are not excluded from making an application to the scheme and 

are also eligible to receive non-financial redress under the Bill.  

54. The Commission has considered whether the proposed treatment of 

applicants with serious convictions could be discriminatory under Article 14 

of the ECHR when read in conjunction with Article 1 of Protocol 1 of ECHR 

(“A1P1”), which protects the right to peaceful enjoyment of possessions.   

55. Article 14 provides that the rights protected in the ECHR shall be secured 

without discrimination on any grounds.xxii  The right not to be discriminated 

against does not exist independently under Article 14; it must be connected 

to the fulfilment of another Convention right.  This does not mean that there 

must be a violation of another Convention right before Article 14 applies, 

simply that the right must be engaged.xxiii 

56. The Commission considers a redress scheme payment would be likely to fall 

within the ambit of Article 1 of Protocol 1 of the ECHR (“A1P1”). xxiv  The list 

of grounds contained in Article 14 is not exhaustive, and the term “other 

status” has been interpreted broadly.xxv  The question is whether the 

difference in treatment of those convicted of a serious offence as opposed to 

those not having been convicted of such an offence is based on an objective 

and reasonable justification.  This will require assessment of whether the 

measure is in pursuit of a legitimate aim and whether the difference in 

treatment strikes a fair balance between the protection of the interests of the 

community and respect for the rights and freedoms of the individual.  In other 

words, is the measure proportionate to the legitimate aim pursued?xxvi  In the 

Commission’s assessment, particularly taking into account the stated aim 

and the fact that the Bill does not take a blanket approach to such cases, it is 

likely that the provisions would be considered proportionate.    

Payments to vulnerable persons 

57. Section 49 provides powers to Redress Scotland decision making panels to 

give directions around the payment and management of the redress 

payment “for the benefit of the applicant as it considers appropriate”.  These 

powers exist where the applicant is under the age of 16 years, is an adult 

with incapacity or is “a person whose ability to manage the redress payment 

is otherwise impaired due to mental or physical illness, disability, age or any 

other reason”.xxvii   
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58. The human rights impact assessment accompanying the Billxxviii explains that 

the Scottish Government has identified that some applicants may be 

vulnerable to risk on receipt of payment, either posing harm to themselves or 

at the risk of financial or other types of exploitation from others.  While the 

Commission understands the policy intention, we are concerned that the Bill 

as currently drafted places too much discretion with Redress Scotland in 

assessing the capabilities of a person to manage a redress payment.  In 

particular, references to illness and disability are very concerning.  There is a 

formal legal safeguarding framework in place through the Adults With 

Incapacity (Scotland) Act 2000 and any restrictions or directions on 

payments should be made in accordance with a recognised legal procedure, 

such as through powers of attorney or financial guardianship.   

59. Linked to the provisions on support and advice, survivors should be 

supported throughout their application process and may wish to accept help 

with managing any payments received.  Survivors should identify the most 

appropriate support for them and any payment management plan should be 

arrived at in full agreement with the survivor. 

Provision of information 

60. The Bill creates a power for the Scottish Ministers to compel any individual 

or body (other than the applicant) to provide them with specified information 

or other evidence for the purposes of the determination of an application for 

a redress payment.  The Commission supports the inclusion of this power. 

61. The initial InterAction work made clear that access to records was one of the 

key asks of survivors, whether to facilitate personal understanding of the 

past or to support civil claims.  If organisations are able to provide survivors 

with records which can support their claim, then this represents an important 

part of the reparation process.  The Commission expects that most 

organisations would co-operate with survivors who are seeking to obtain 

information about their past; however, where this co-operation is not 

forthcoming and where the survivor supports the action, an explicit power to 

compel provision of information is welcome.   

62. Case law of the European Court of Human Rights also indicates that the 

state must support individuals’ access to information under their right to 

respect for private and family life protected by Article 8 ECHR.xxix  The Van 

Boven principles also indicate that victims are entitled to “seek and obtain 

information on the causes leading to their victimization and on the causes 

and conditions pertaining to the gross violations of international human rights 

law and serious violations of international humanitarian law and to learn the 

truth in regard to these violations.” 
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Reviews of Redress Scotland decisions 

63. The Bill makes provision throughout for review of decisions made by 

Redress Scotland.  In particular, reviews can be requested of decisions that 

the applicant is not eligible for payment; that the applicant is to be offered a 

particular level of payment; or that a particular amount be deducted.xxx  

Reviews can also be sought of various other decisions, for example 

decisions around eligibility to apply for a next of kin payment,xxxi 

determinations relating to payments to vulnerable persons,xxxii decisions 

relating to applicants with convictions for serious offences,xxxiii decisions 

relating to nominated beneficiaries,xxxiv and determinations where there has 

been a possible material error.xxxv   

64. Reviews of decisions listed above must be sought within 4 weeks, although 

there is provision to allow for reviews to proceed where they have not been 

requested within the time limit.  The Commission believes this time limit, 

particularly in relation to decisions around eligibility and payment amounts, 

should be extended; 4 weeks is a short period of time, particularly when an 

individual may want to consult legal representatives or other advisors before 

requesting a review.   

65. The Bill stipulates that review panels must not include any member of 

Redress Scotland who was involved in the original decision, and the 

independence of Redress Scotland is established under section 6 of the 

Bill.xxxvi  The Bill does not provide for a further right of appeal once Redress 

Scotland has reviewed a decision.  The right to a fair hearing in the 

determination of one’s civil rights and obligations before an independent and 

impartial tribunal established by law is protected by Article 6(1) of the ECHR.  

An assessment under Article 6 requires consideration of whether, as a 

whole, the process is fair.  As such, there is no one prescriptive review and 

appeals procedure and a number of different processes have been held to 

be Article 6 compliant when assessed in the whole.  Article 6(1) does not 

guarantee a right of appeal where the decision regarding an individual’s civil 

rights and obligations is made by an Article 6 compliant tribunal;xxxvii 

however, the Commission believes that consideration should still be given to 

establishing a further right of appeal outwith Redress Scotland.  Although 

this may not be strictly required by Article 6, it would strengthen confidence 

in the process and would allow Redress Scotland to learn from and address 

any errors in decision making.   

Redress Scotland – membership and scrutiny 

66. Schedule 1 of the Bill provides that the Scottish Ministers must appoint 

members of Redress Scotland “only having such skills, knowledge and 

expertise as the Scottish Ministers consider relevant to the carrying out of 
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the functions of Redress Scotland”.  The Commission recommends that 

consideration should be given to setting out any specific professional 

background or skills that Redress Scotland members should have in primary 

legislation.  The Commission believes that an understanding of human 

rights, legal knowledge and knowledge of complex trauma are all important 

attributes that should be represented in the membership of Redress 

Scotland.  All Redress Scotland staff should receive appropriate training to 

ensure that the organisation engages with survivors in a way that minimises 

the risk of retraumatisation and ensures survivors’ needs are understood and 

respected. 

67. Monitoring and ongoing evaluation of the scheme’s operation is of vital 

importance to ensuring the scheme retains the confidence of survivors and 

the wider public.  Crucially, outside scrutiny will help to ensure that the 

scheme delivers on its purpose of acknowledging and providing tangible 

recognition of harm as a result of historical child abuse in various care 

settings in Scotland.  Schedule 1 of the Bill includes the requirement on 

Redress Scotland to prepare an annual report to include a description of its 

main activities and an assessment of the achievement of its objectives that 

year.  The report must be published and laid before the Scottish Parliament.  

The Commission believes an independent review mechanism should be 

created in addition to existing reporting requirements.  It is critical that the 

redress scheme uses a variety of methods to ensure it continues to improve 

and discharge its functions effectively. 

68. While independent scrutiny bodies can take different shapes, the 

Commission recommends any scrutiny body should comply with the below 

principles.  The following list is not exhaustive: 

• Independence – external oversight which secures and maintains 

survivor and wider public trust in the scheme. 

• Statutory creation – the body should function on the basis of statute 

and report to Parliament directly. 

• Broad mandate – the body should be provided with sufficient and 

effective powers to enable it to carry out its mandate. 

• Public accountability – this includes publishing its finding in annual and 

other thematic reports as well as collecting, disaggregating and widely 

publishing data.   

69. Survivor participation in the design and operation of any scrutiny body will be 

vital.  Survivor participation is discussed below.   
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Survivor participation 

70. The Commission reiterates that at the core of a human rights based 

approach is the principle of participation, namely that people must be 

involved in decisions which affect their rights, and that this participation 

should also be at the heart of accountability mechanisms for redress.  The 

survivors’ sustained engagement in the Review Group has immeasurably 

strengthened the legitimacy, relevance and robustness of the Group’s 

activities and recommendations.  Furthermore, the views of survivors have 

shaped proposals for the redress scheme, particularly through their 

participation in the CELCIS consultation commissioned by the Scottish 

Government.   

71. The Commission therefore believes the importance of and requirement for 

survivor involvement in the redress scheme should be included on the face 

of the Bill.  The Commission welcomes the intention to establish a Survivor 

Forum through which survivors can contribute to “the continuous 

improvement of the delivery of the redress scheme, to ensure the scheme 

does all it can to make the process as straightforward as possible for 

applicants and that they are well supported.”xxxviii  The Commission believes 

this should be created in statute, perhaps linked to the independent scrutiny 

body suggested above.  This would guarantee that survivors have a role in 

the ongoing monitoring and improvement of the scheme, ensuring 

accountability is driven by the voices and experiences of survivors 

themselves.   

Non-Financial Redress  

72. Non-financial redress plays a vital part in wider reparations packages.  The 

Commission has commented on the support and advice provisions in the Bill 

above and welcomes the Scottish Government’s recognition in the policy 

memorandum of the importance of access to therapeutic support and 

counselling, personal and public acknowledgement, and apology.  The Bill 

does not offer detail on specifics around the form that non-financial redress 

will take, rather the emphasis is on engagement with survivors to ensure 

needs and expectations are met and the importance of giving detailed 

consideration to how any further redress will interact with services currently 

in place.  The Commission stresses that survivors are best placed to identify 

and shape the support and wider reparations that should be made available 

to them. 

73. Regarding apology, which we understand will be part of the redress scheme, 

the Commission reiterates the points made in its submission to the Justice 

Committee in May 2015 on the Apologies (Scotland) Bill, which contains 

detailed discussion of the different elements of a meaningful apology and the 
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role of apologies in a wider reparations framework.xxxix  In summary, 

research suggests the following are crucial elements of an effective apology: 

• Acknowledgement of the wrong done, including the name of the 

offence.  The description must be specific enough to demonstrate an 

understanding of the offence. 

• Acceptance of responsibility for the harm done. 

• Explanation of why the offence happened, if there is a valid 

explanation.  An offender or responsible body may simply say there is 

no excuse for the behaviour.  

• Expressing sincere regret. 

• Assurance that the offence will not be repeated. 

74. Finally, the Commission welcomes the Scottish Government’s recognition 

that commemoration or memorial is the only outstanding commitment from 

the Action Plan that has not yet been implemented.  The Commission, 

through the Review Group and based on the views and wishes of survivors, 

will continue to contribute to discussions around how best this final 

commitment can be achieved.   

 

Scottish Human Rights Commission  

1 October 2020 
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i https://www.scottishhumanrights.com/projects-and-programmes/historical-child-
abuse/ 
ii Centre for excellence for Children’s Care and Protection. 
iii Progress has been made with the entry into force of the Limitation (Childhood 
Abuse) (Scotland) Act 2017; the establishment of the Scottish Child Abuse Inquiry; 
the National Confidential Forum; the launch of Future Pathways, Scotland’s In Care 
Survivor support Fund; the Apologies (Scotland) Act 2016; the Public Records 
(Scotland) Act 2011.  It should be noted that the Limitation (Childhood Abuse) 
(Scotland) Act 2017 does not enable survivors who experienced abuse prior to 
September 1964 to pursue their claims. 
iv Consultation and engagement on a potential financial compensation/redress 
scheme for victims/survivors of abuse in care, Report 1: Executive summary of the 
consultation with victim/survivors of abuse in care.  Available at: 
https://www.celcis.org/files/6615/3622/6805/Report_1_Executive_Summary_06.09.1
8.pdf 
v As protected by a range of international human rights laws including Article 3 
ECHR; Article 7 ICCPR.  See also Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishement. 
vi See Article 13 ECHR: “Everyone whose rights and freedoms as set forth in this 
Convention are violated shall have an effective remedy before a national authority 
notwithstanding that the violation has been committed by a person acting in an 
official capacity”.   
vii See also the human rights framework set out in the Commission’s response to the 
Scottish Government consultation on the establishment of a redress scheme.  
Available at: https://www.scottishhumanrights.com/media/1940/shrc-financial-
redress-submission-nov-19.docx  
viii Factory at Chorzow, PCIJ (Permanent Court of International Justice), Ser A, No 17 
(1928). 
ix UN Special Rapporteur on the Rights to Restitution, Compensation and 
Rehabilitation for Victims of Gross Violations of Human Rights and Fundamental 
Freedoms, ‘Study concerning the right to restitution, compensation and rehabilitation 
for victims of gross violations of human rights and fundamental freedoms’, UN 
Commission on Human Rights, Sub-Commission on Prevention of Discrimination 
and Protection of Minorities, forty-fifth session, UN Doc. E/CN.4/Sub.2/1993/8, 2 July 
1993 at 56. 
x Basic Principles and Guidelines on the Right to a remedy and reparation for Victims 
of Gross Violations of International Human Rights Law and Serious Violations of 
International Humanitarian Law, 16 December 2005 (Van Boven Principles) IX, para 
15.  
xi See Human Rights Framework for Justice and Remedies for Historic Child Abuse, 
pg. 40. 
xii “Effective remedies, Childhood abuse pre-September 1964”, Scottish Human 
Rights Commission, November 2017.  Available at: 
https://www.scottishhumanrights.com/projects-and-programmes/historical-child-
abuse/  
xiii See also, in particular, Articles 7 and 18 ICCPR; Article 19 CRC; Article 15 CRPD.  
This list is not exhaustive and there a range of international rights that proscribe 
treatment covered by the definition of abuse in the Bill. 
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xiv See Article 19 UN Convention on the Rights of the Child.  See also Z and others v 
UK, no. 29392/95, 10 May 2001, in which children living in a state of neglect was 
held to be a breach of Article 3 ECHR. UN mechanisms share also this approach.  In 
his report to the UN General Assembly of 2000, Sir Nigel Rodley, UN Special 
Rapporteur on Torture considered that neglect in residential care may amount to 
cruel and inhuman treatment, particularly among younger children.   
xv Social model approach to disability (Article 1); Respect for inherent dignity of 
disabled people, freedom to make one’s own choices and full and effective 
participation in society (Article 3); Equality before the law (Article 5); Right to 
recognition as persons before the law (Article 12); Right to live independently in the 
community (Article 19); Protections from violence, exploitation and abuse (Article 
16).   
xvi See O'Keeffe v Ireland, no. 35810/09, 28 January 2014; X and Y v the 
Netherlands, no. 8978/80, 26 March 1985 at paras 21-27; Z and Others v UK, no. 
29392/95, 10 May 2001; M.C. v. Bulgaria, no. 39272/98, 4 December 2003. 
xvii Policy Memorandum, at paras. 215-218. 
xviii Van Boven Principles, IX, para 15.  
xix Frequently Asked Questions, Bulletin 5.  Available at: 
https://www.gov.scot/publications/financial-redress-for-survivors-of-child-abuse-in-
care-frequently-asked-questions/  
xx Financial Memorandum, at paras 41-43. 
xxi Van Boven Principles, IX, para 15.  
xxii Article 14 ECHR: “The enjoyment of the rights and freedoms set forth in this 
Convention shall be secured without discrimination on any ground such as sex, race, 
colour, language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth or other status”. 
xxiii This is referred to as the Court’s ‘ambit test’. See Rasmussen v Denmark, no. 
8777/79, 28 November 1984. 
xxiv See, for example, discussion of Criminal Injuries Compensation Board payments 
in context of A1P1 in MA v Decision of the Criminal Injuries Compensation Board 
[2017] CSIH 46.  See also JT v First-Tier Tribunal [2018] EWCA Civ 1735. 
xxv See discussion at paras. 71 – 75 in JT v First-Tier Tribunal [2018]. 
xxvi See, for example, Molla Sali v Greece, no. 20452/14, 19 December 2018. 
xxvii Section 49(1)(c) and 49(2).   
xxviii https://www.gov.scot/publications/redress-survivors-historical-child-abuse-care-
scotland-bill-human-rights-impact-assessment/pages/4/ 
xxix McGinley and Egan v UK, nos. 21825/93 & 23414/94, 9 June 1998. 
xxx Section 52.  
xxxi Section 24. 
xxxii Section 50. 
xxxiii Section 60. 
xxxiv Section 65. 
xxxv Section 73.   
xxxvi Although independence is established in s.6, the procedures, membership and 
powers of Redress Scotland are detailed in Schedule 1 of the Bill.  For an 
assessment of independence and impartiality, factors such as the manner of 
appointment of a body’s members, duration of term in office, existence of guarantees 
against outside pressure and whether the body presents the appearance of 
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independence are all relevant.  See Maktouf and Madjanovic v Bosnia and 
Herzengovina , nos. 2312/08 & 34179/08, 18 July 2013. 
xxxvii Harris, O’Boyle & Warbrick, 2018, Law of the European Convention on Human 
Rights, 4th ed. Glasgow: Oxford University Press, pg. 459. 
xxxviii Policy Memorandum, para 26.  
xxxix 
https://www.scottishhumanrights.com/media/1274/shrcapologiesscotlandbillapril2015
.doc  
 
The SHRC framework: 
https://www.scottishhumanrights.com/media/1285/justicehistoricabusewordhrframew
orkjustice_remedies.doc 
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Education and Skills Committee 

23rd Meeting, 2020 (Session 5), Wednesday 7th October 2020 

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill  

Additional Submissions pack 

Submissions 

The following submissions have been received from the Witnesses organisations to 

inform this evidence session. Both of these organisations are taking part in panel 2 

this week. 

• Social Work Scotland 

• Wellbeing Scotland 
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Social Work Scotland  

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill 

SUBMISSION FROM SOCIAL WORK SCOTLAND, TO EDUCATION AND SKILLS 

COMMITTEE CALL FOR VIEWS 

02.10.2020 

 

Social Work Scotland is the professional body for social work leaders, working 

closely with our partners to shape policy and practice, and improve the quality and 

experience of social services. We have engaged closely with Scottish Government 

and local government partners in the development of the Redress for Survivors 

(Historical Child Abuse in Care) (Scotland) Bill, setting out our position on key 

matters in response to the pre-legislative consultation (November 2019).1  

 

Our response to the Committee’s call for views has been developed by Social Work 

Scotland’s national Historical Abuse Practice Network (which supports professionals 

involved in supporting survivors’ applications for records and redress) and Social 

Work Scotland’s Children and Families Standing Committee (senior managers in 

social work services). In response to the Education and Skills Committee’s 

questions: 

 

1. The people who are eligible to apply to the scheme. 

 

We agree with the proposed criteria for those eligible to apply, but note that Scottish 

Ministers will have the power by way of regulations (subject to the Scottish 

Parliament’s approval by affirmative procedure) to adjust the definition of “relevant 

care setting”. This would be by adding to or varying the descriptions of types of 

residential institution listed in section 18(3), or by modifying the detailed descriptions 

of each type of residential institution provided for in section 19.  

 

The power to modify the definition of “relevant care setting” is said to be based on 

experience gained through the advance redress payment scheme, which has shown 

that additional types of care setting may come to light once the scheme is 

operational (paragraph 85 of the Policy Memorandum). On this basis the power 

seems pragmatic, providing potential flexibility in the scheme as we progress through 

installation and implementation. However, in view of the complexity of the care 

system and individual’s experiences, it is reasonable to assume that cases will 

present challenges to the current definition, and pressure for revisions. While we do 

not necessarily oppose future adjustment, the consequences for both the 

management and costs of the scheme may be considerable, and any such step must 

be fully consulted on (with all organisations and people affected) and properly 

                                                           
1 https://socialworkscotland.org/consultation/financial-redress-for-historical-child-abuse-in-care-pre-
legislative-consultation/  

https://socialworkscotland.org/consultation/financial-redress-for-historical-child-abuse-in-care-pre-legislative-consultation/
https://socialworkscotland.org/consultation/financial-redress-for-historical-child-abuse-in-care-pre-legislative-consultation/
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scrutinised by Parliament. Indeed it may be desirable now, at this early stage of the 

Bill, for Scottish Government to provide some examples of the possible additional 

types of care setting which they predict may emerge, to ensure a full and detailed 

debate over how they should be treated.  

 

2. The Bill’s definition of abuse 

 

We agree with the Scottish Government’s intent to base the definition of “abuse” on 

that as set out in the Limitation (Childhood Abuse) (Scotland) Act 2017 (“the 2017 

Act”). The broad definition provides a flexible and a proportionate approach, 

focussing on the experience of the survivor, rather than making a judgement that any 

form of abuse is, in and of itself, more severe than another. Recognition that abuse 

takes a variety of forms, and that all have damaging, long-term impacts must be 

respected. Each case must be evaluated independently, against the agreed 

assessment criteria.  

  

3. The dates used in the Bill to define ‘historical abuse’ 

 

The dates used to define historical abuse, as that which took place before 1 

December 2004, is appropriate. In opening up the scheme to those where the abuse 

took place before 26 September 1964, it will be demonstrably more inclusive than 

existing remedies.  

 

4. The Bill’s definition of ‘in care’ and the places in which that care took 

place.  

  

There is no definition of “in care” within bill.  Therefore, it is understood that this 

question relates to the definition of “relevant care setting” as defined in sections 18 to 

20. We have no specific issues with the two categories of care setting described; 

firstly, a residential institution in which the day to day care of children was provided 

by or on behalf of a person other than a parent or guardian of the child, and 

secondly, a place, other than a residential institution, in which a child resided while 

being boarded-out or fostered. We are also content with the definition of “residential 

institution” to mean a children’s home, a penal institution, a residential care facility, 

school-related accommodation, and secure accommodation. 

 

However, in our response to the pre-legislative consultation we expressed unease 

about the exclusion of children who were in the care of medical professionals but for 

whom parents retained long-term responsibility for them. We noted that this “risks 

denying many individuals the right to redress for abuse suffered while in the care and 

protection of the NHS. It also insulates the NHS from appropriate accountability 

around how it fulfilled its responsibilities to the children in its care. […] The primary 

consideration in determining eligibility should be whether the state had a significant 

role or power in determining the placement of the child, and when the child was in 
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that placement, had responsibilities for their care and protection.” We have engaged 

with Scottish Government on this point, and appreciate the complexity, and potential 

financial challenge, of including such situations in the statutory scheme. But we take 

this opportunity again here to stress that, as with some individuals who were placed 

in boarding schools for reasons other than simply parental choice, the Redress 

Scheme is likely to seem unfair. Moreover, as currently constructed the Redress 

Scheme situates the failures and responsibilities of the state with local authorities; as 

independent inquiries into historical abuse have consistently found, formal ‘in care’ 

settings are only part of the picture.   

 

5. The process of applying for redress and what advice and support 

applicants might need, particularly in relation to the waiver scheme.  

 

The process of applying for redress, and the advice and support provided to 

applicants, must be considered beyond the relationship with the Financial Redress 

Team alone. The scheme’s intention is to give survivors more, not less, choice as to 

how to pursue financial reparation. Accessible, independent legal advice is critical, 

as the introduction of the redress scheme does not, in itself, replace existing 

avenues of financial reparation. Civil litigation will remain an option, and in some 

cases may lead to higher settlements and a more definitive sense of closure / 

redress. However, survivors must be supported to understand these options fully, 

including the likely legal fees levied on a successful civil claim, and the nature of 

what is an explicitly litigious process. In our view, it is a considerable unknown 

around the Bill whether there will be a substantial increase in legal fees once the 

scheme is live. 

   

For the waiver to operate effectively, it must clearly and specifically outline the 

period, people and organisations, and instances of abuse for which the survivor is 

accepting the redress payment. It is crucial that survivors have independent legal 

advice at this stage in order to make a fully informed decision.   

 

Subject Access Requests will be critical to the process; in many cases provision of 

information to the redress scheme can only be met by invoking this right. Significant 

resource will be required by public authorities to fulfil their obligations to the statutory 

requests for personal information which the redress scheme will provoke. 

Comprehensive consideration must be given to how organisations covered by 

Subject Access Request duty are supported to undertake the work. Local Authorities 

increasingly experience demand outweighing resource. We strongly urge the 

Scottish Government, in the interests of applicants to the scheme, to fully fund public 

authorities in the delivery of this function. A constructive conversation has begun with 

Scottish Government on this matter, and we hope over the course of scrutiny of the 

Bill that our members can be reassured that demand created by the Act will be met 

by appropriate investment.  
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Inclusive to the process of applying, at point of entry to the scheme survivors must 

be offered counselling and support services. The impact of the redress process 

including accessing records, living through the redress process itself and re-living 

abusive experiences cannot be understated. A significant risk to survivors is being 

re-traumatised through this journey. Counsellors, social workers and support workers 

will be critical to supporting individuals through this process safely. Further detail on 

this critical provision, including how it will be resourced, would be welcome in the 

Bill’s accompanying documents.  

 

6. The level of payments offered to survivors. 

 

We are broadly content with the levels of payments offered to survivors. Arguments 

may be made for higher or lower levels of payment, but we are satisfied that the 

Scottish Government has balanced the various factors in its calculation.  

 

7. What you believe to be a ‘fair and meaningful’ contribution to the scheme 

from organisations responsible for abuse 

 

The details of this contribution, including the amount, structure, and timeframe, are 

not specified in the Bill or its accompanying documents. A key area of concern is the 

unknown quantum of the contribution. While it is assumed to be a significant 

proportion of the costs of redress payments as set out in the Financial Memorandum 

(£350m), there are various unknowns which will determine the total payments which 

will be made and, in turn, the extent of the financial contribution from organisations 

responsible for abuse.  

 

We are aware conversations between Scottish Government and COSLA are 

ongoing, and a collective response from local government will emerge. The priority 

for Social Work Scotland is on the operation of the scheme itself, the support 

available to applicants, and the impact on social work departments. But from 

discussions among our members, a preferred approach to securing a “fair and 

meaningful contribution” was for SG to fund the entirety of the scheme in the first 

instance, with individual local authority contributions assessed on the profile of 

claim’s and liabilities of the former regional councils. Where areas have higher 

numbers of successful claims, clarity on equal or variance of contribution would need 

to be confirmed. Other members pointed to models such as the CNORIS (NHS) 

scheme, whereby costs are apportioned according to the losses by region. There is 

an annual actuarial review to assess the contributions made by each NHS board. 

However, we do recognise that such approaches would create a level of uncertainty 

for each local authority, which may not viable in terms of budgetary planning.  

 

Indeed, bearing in mind the financial position that COVID has left authorities, we do 

think it is important that, whatever mechanism is agreed, phased payment of 
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contributions will be necessary, to avoid a negative impact on services available to 

the public.  

 

The civil litigation risks also cannot be understated or excluded from consideration. 

Whilst the redress scheme may award up to £80,000, there may be cases where the 

survivor has been advised by an independent legal advisor that their claim may 

result in a higher settlement through civil action. There may be a substantial increase 

in civil claims, with the associated increase in legal fees and compensation awards. 

All such cases would fall outwith the Redress scheme’s scope, and the calculation of 

‘fair and meaningful’ contributions.   

 

8. The process for dealing with applications to the scheme from people who 

have serious convictions.  

 

We agree with the process proposed for dealing with applications to the scheme 

from people who have serious convictions, on the basis that a public interest / 

human rights-based approach will be adopted.  

 

9. The process for family members to make an application on behalf of a 

survivor who has since died.  

 

We agree with the process for family members to make application to the scheme, 

as a ‘next of kin’ payment.  

 

10. How to ensure that non-financial redress (e.g. an apology) meets the needs 

of survivors.  

 

It is noted that the bill says very little about apology. Apology is referred to once in 

section 91, regarding reporting requirements. Public apology is without doubt a key 

aspect of non – financial redress and Scottish Ministers should continue to publicly 

acknowledge survivors’ experiences. Survivors should be consulted on how non-

financial redress should look and feel for them, and further detail should be provided 

by Scottish Government on how priorities will be met. Social Work Scotland looks 

forward to working with Scottish Government and other partners on these aspects.  

   

For further information, please do not hesitate to contact: 

Ben Farrugia 

Director, Social Work Scotland 
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Wellbeing Scotland 

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill  

Background 
 
Since Devolution Scotland has taken a courageous approach to addressing the 
abuse of children.  For those survivors and agencies that support them it heralded a 
new era.  If the Scottish Parliament and Government could publicly acknowledge that 
abuse happened to children, it gave hope to survivors that the silence that is central 
for abuse to happen was broken. 
 
Following early petitions Cross Party Groups were convened, campaigning for 
change and highlighting the long term physical and psychological harm that survivors 
can endure into adulthood and older age, resulting in the National Strategy, 
SurvivorScotland in 2005. 
 
In care abuse survivors petitioned as early as 2002 calling for an Independent 
Inquiry into the historic abuse of children in Scotland which led to a Debate and 
Public Apology in Parliament by then First Minister, Jack McConnell in 2004.   
 
In early 2005 the appointment of Tom Shaw to lead a Systemic Review of legislation, 
inspection and monitoring intended to protect children in Residential Schools and 
Children’s Homes in Scotland from 1950 to 1995.  This Report was published in 
November 2007 with recommendations including relating to former resident’s needs, 
record keeping and record management.  The latter recommendations led to the 
Public Records (Scotland) Act in March 2011. As described below this was too late 
for many survivors.  
 
Tom Shaw’s report recommended development of a support service. Wellbeing 

Scotland had been delivering services to people abused in care since 1994. The 

organisation was successful in the tender to deliver in In Care Survivor Service 

Scotland from 2008. Our specialist trauma therapists have been delivering the 

service for 12 years with many of the team still in post.  

Over the 12 years of service delivery Wellbeing Scotland have delivered a service to 

around 3,000 people who experienced abuse in care. Our records show over 320 

residential care establishments where abuse was reported and over 200 foster care. 

Many establishments had similar reports from a number of survivors.  

A main focus of our service has been consultation with survivors to ensure that the 

service was able to meet their needs. Part of our role was advocacy and much of the 

work involved access to records. Survivors also requested that we support them to 

access justice. Access to records work has been very challenging due to records 

being destroyed or damaged in fires and floods. For many survivors they have been 

unable to fund answers or identity due to missing information. This will now become 

a much more serious issue at the final stage of accessing justice.  

Tom Shaw and Kathleen Marshall were invited by the Scottish Government to 
establish a ‘Pilot Forum’ a test of a confidential forum.  The Time To Be Heard 
Forum began in May 2010 and concluded in October 2010.  Its Report published in 



Agenda item 2  ES/S5/20/23/4 

8 
 

2011 made key recommendations, the principal being there should be an 
Independent National Confidential Forum open to all who were cared for as children 
in any kind of residential setting in Scotland.  
 
In July 2014 The National Confidential Forum was set up as part of the Victims & 
Witnesses (Scotland) Bill passed in January 2014. 
 
In October 2015 The Scottish Child Abuse Inquiry was set up to investigate the 
abuse of children in care in Scotland to make recommendations for changes to 
legislation, policy and practice. 
 
In 2016 the Apologies (Scotland) Act was passed and promotes a change in culture 
and attitudes towards making an apology. 
 
Future Pathways to provide personal outcome support to survivors of abuse in care 
by brokering services from specialist organisations began in 2016. 
 
In 2017 the Limitation (Childhood Abuse) (Scotland) Act was passed into law 
removing a barrier preventing child abuse survivors from accessing civil justice. 
 
In October 2018 the Deputy First Minister of Scotland committed to establishing a 
Statutory Redress Scheme, the Redress for Survivors (Historical Child Abuse in 
Care) (Scotland) Bill and Advance Payment Scheme 2019. 
We are outlining just some of the history to emphasise how far we have arrived in 
addressing the needs of survivors by changes in law, funding agencies for their care, 
support and advocacy, introducing trauma training across our NHS and allied 
agencies and much else.  
 
Our approach is one that is trauma informed and survivor centred.  We are non 
political and shaped from a Human Right standpoint. The issue of childhood abuse 
has and should remain a cross party approach. 
 
While we welcome the Redress Bill as something survivors have campaigned for the 
Ministerial Statement by the Deputy First Minister in Parliament on 20 August of 
Scotland’s Redress Scheme for Survivors of Historical Child Abuse in Care has 
raised some serious concerns with survivors, their families and agencies that provide 
advocacy and support. 
 
We believe the document is not trauma informed.  The language and tone is 
adversarial in nature and has potential to re traumatise survivors reading it.  This 
omission considering the commitment of having a shared language of trauma 
embedded into all of the interactions with survivors and legislation prior to this report 
is one that we cannot comprehend. 
 
 
 
 
Waiver 
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The Waiver and Conditions condition denies survivors the right to pursue civil 
actions, thereby fundamentally removing individual choice and agency for them.  
Survivors have campaigned for many years for the limitation period for actions of 
damages in respect of personal injuries resulting from childhood abuse.  The Waiver 
appears to many as the silencing of survivors by compelling them to remove their 
right to pursue any civil actions resulting in them being ineligible to participate in the 
scheme.  We view this as a retrograde step in light of all that has been achieved for 
survivors by the government. 
 
The Scottish Government consulted on the Scheme and controversial waiver.  The 
Deputy First Minister seemed to reply on the consultation responses as justification 
for the waiver but that simply does not stack up to analysis.  Only 57% of all 
respondents said that an applicant should be required to choose between redress 
and civil damages. That is a very small majority indeed for such a big decision.  The 
lack of clear majority alone should have been reason enough for the Scottish 
government not to have insisted on the waiver. 
 
Moreover, the “majority views” included organisations with obvious vested interests 
such local authorities and insurance lawyers.  Their views on this question should 
not be counted.  All of the institutional respondents who did not have a financial 
interest and seek only to support survivors rejected the waiver; as did all completely 
independent respondents, such as the faculty of advocates.  It was also very clear 
that many individual respondents didn’t understand the way that the vital question 
about the waiver was framed. The Scottish Government’s published Analysis of 
responses states: 
 
“only around two-fifths of those who ticked ‘yes’ at Question 26 [supporting the 
waiver]  made comments suggesting that applicants should have to choose between 
accepting a financial redress payment and pursuing civil action. Others who ticked 
‘yes’ made comments indicating support for the right to choose between the two 
options including, potentially, the right to choose both. There was greater clarity 
among those who said applicants should not have to choose, with around three-
quarters commenting in a way that made it clear that they believed applicants should 
be able to pursue both options. These comments suggest that the figures shown 
in Table 8.3 should be treated with caution.” 
 
Wellbeing Scotland issued a survey to In Care survivors. Results showed: 
 
“Are you in favour or opposed to the waiver where to access the Redress scheme 
you give up the right to pursue a civil action?”  
 
In favour 4% 
Opposed 68% 
Undecided 28% 
 
“Do you feel that organisations who are paying into the scheme should still be held 
accountable and liable via civil justice?” 
 
Yes 83% 

No 2% 

https://www.gov.scot/publications/financial-redress-historical-child-abuse-care-analysis-consultation-responses/pages/9#Table8.3
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Undecided 15% 

 

Comments were: 

 

Yes, paying is an easy way out. I was astounded at the denials of the people who 

abused myself and other members if my family. I was present to hear their denials 

before the Inquiry. These people are burying their heads in the sand and should be 

held to account for their actions. Much has been said about their age and 

vulnerability, but they abused us in our age and vulnerability. A payment into a 

scheme is not enough. Investigation, acknowledgement, learning and apologies are 

also required. The wrongs of child abuse should be made public not resolves in 

some under-the-table private deal. 

I as a victim of abuse want justice for all victims and the perpetrators brought to 

justice through the courts. I will never accept hush money; I want the world to know 

what was done to me and other innocent children just like me...ABUSE CAN NEVER 

BE JUSTIFIED.... and can NEVER be undone with hush money! 

being judged and controlled all my life, so the scale system to have to justify like a 

P.I.P assessment is degrading again. 

 I don’t like the idea of a panel of strangers deciding who is worthy of the top tier 
payment. It takes survivors a long time to be able to trust people with their past and 
what has happened to us and to be expected to sit in front of a panel of people 
whom we do not know is traumatic and inhuman.  
I feel that by the organisation paying into the scheme this is just a way to protect 

them and seems so impersonal and unfair. No-one protected or listened to me when 

I needed help! 

These organisations should always be subject to civil justice. 

Where's the justice and what message does it send when it feels like abusers are 

allowed to avoid accountability by paying some money that legally protects them by 

enforcing our silence. 

Yes absolutely! Just because they have put a % towards the scheme it is just 

pennies in the grand scheme of things and for people who suffered abuse for years 

the 80,000 levels out at a few pound a week! To compensate for the horrific abuse 

we have suffered which in turn has affected our relationships and jobs and life in 

general. 

Survivors want to be treated fairly but with this redress it's not going to happen. 

It is also insulting to not know what the payment would be prior to the waiver  

I don't think it's fair what the government are trying to put on to survivors as they 

have been wronged all their time in care. 

This is suiting the culprits, no-one else. 

It’s bribery money 
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Survivors have the right to choices 

Very unfair 

It takes away the rights of survivors to seek justice and therefore brings the justice 

system into question as l believe It sends the message that perpetrators of abuse 

can buy a get out of jail free card. 

It's my right to go forward showed I wish to do so, 

This redress scheme is amounting to bribing abuse victims to keep quiet. I would 

rather have justice for every single victim than the redress scheme's blood money 

everyone who was abused in care should have full access to pursue their claim for 

redress through the courts 

I feel that people are getting paid off to keep quiet after a traumatic experience and 

to ask us to sign a waiver is so those who carried out the abuse are getting away 

with it as we aren’t allowed to take civil action and the abusers should be held 

accountable for the abuse that has been given out 

I believe it is unfair to be asked to sign a waiver before even knowing what 

settlement your entitled to. I also believe it is just about the big organisations saving 

money and not wanting to pay out what survivors are rightfully entitled to. 

People should not be constrained in this way. Survivors should have the right to 

choice how to pursue claims 

I think they should pay the redress.so you have money to take them to court 

Natural Justice should not be bound by legal restrictions or time bars. in my opinion. 

I think it's unfair to not allow civil lawyers to fight to get the best and fairest deal for all 

the children and in memory of all the children who died, also l agree the redress 

should give us a payout but it should not stop our legal case going forward 

Survivors are very distressed and angry about the waiver. Wellbeing Scotland held a 

meeting with 95 survivors expressing an interest in attending. Some contributed 

offline to maintain confidentiality. Survivors asked us to take forward a campaign to 

challenge this aspect of the Bill and others that this paper will highlight.  

 

Scale 

 

Another aspect of the Bill that survivors are concerned about is the scale where it 

states in the Bill it “must have regard to the nature, severity, frequency and duration 

of the abuse.” There are a number of issues with the scale, expressed by survivors. 

Most survivors struggle to speak about the abuse they have experienced. There has 

been an ongoing lack of trauma informed understanding about this important issue. 

For an example, a survivor told our service for the first time after many years about 

sexual abuse. However, he was clear that he would never be able to tell anyone else 

and would not be able to speak to or write to a panel of strangers about it. Many 

others have expressed similar concerns about speaking or writing to a panel. Over 
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our years of working with survivors, even in a therapeutic sense it has taken years of 

building trust for survivors to speak out.  

 

Survivors are also concerned that this will create tensions within the survivor 

community with some abuse being considered to be worse than others. We already 

see survivors who feel that abuse of another survivor was worse, so they feel guilty 

about their suffering. One incident of abuse can have a significant whole life effect on 

an individual.  

 

Our survey in redress had the following results.  

 

“Are you in favour of the scale where there is a £10,000 fixed amount and then a 

scale up to £80,000.” 

 

I am happy with this way of paying Redress          5% 

I am unhappy with the scale of payments     

 18% 

I am undecided         13% 

I am happy with the initial payment but not the scale    6% 

I feel all payments are too low       11% 

I feel all payments are reasonable       9% 

I feel a scale based on level and scale of abuse is not appropriate  

 31% 

I feel a scale based on level and scale of abuse is appropriate   6% 

 

Therefore only 11% of survivors agree with the scale. While two comments agreed 

with the scale the majority did not: 

 

Unfair levels of payment and how can we prove abuse that went on 

I feel no payment will ever be enough to cover the pain and life l endured through my 

childhood, also a payment will help me maybe have a better end to my life, help my 

kids and grandkids have a decent start in their lives 

Still totally confused 

Abuse cannot be measured in scales or levels. All historic abuse survivors should be 

entitled to equal redress in my opinion. 

Who can decide the scale of a survivors abuse when they weren't present to see or 

experience it? Who will be the decision takers be? What criteria will be used to 

assess and decide upon their competency in these decisions 

I don’t think the amounts are enough for what we went through and I also don't 

believe in a scale system as it almost diminishes the severity of abuse we have 

suffered. For example if i apply to get the 80,000 and a panel state I don’t meet the 

criteria that almost says that my abuse isn't sufficient enough to warrant a top tear 

pay out and in turn says my abuse wasn't as serious! 
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Totally unacceptable 

abuse is abuse not matter what scale remember wee where kids, 

The scale needs to understand what a person has gone through, at the time and for 

the rest of his/her life 

I'm NOT interested in money, I wasn’t justice! 

How dare u, I live with it every day of my life, there are no scales to level abuse, 

How do they determine and define what level of abuse fits their criteria? Many 

survivors are still trying to access evidence and records that are being destroyed, 

denied or hidden from them, 

Payments are too small. 

How can you categorise abuse wrong 

all who suffered lifelong trauma should receive the same and I think that applies to 

all 

I don’t like the scale up to £80,000 as I think it should be dealt with on a case by 

case basis. Having a cap at £80,0000 seems unreasonable. 

No about of money can take away any form of abuse so why scale it? 

You can’t put a price on losing yourself due to abuse 

Some survivors suffered more than others and are still suffering the abuse from 

years ago.  

Yes l don’t think we should have to sit in front of a panel after all the statements l 

have already gave, people who don’t know me, l have already done statements to 

the enquiry, went to court for the enquiry, statements to the Police, and waiting to go 

to court also, statements to civil lawyers and also been put in front of Psychiatrist 

giving statements, the Inquiry found my institution GUILTY, l feel how many times do 

l have to go through this, giving statements, all be that l am prepared to go through it 

again if needed.  

The compensation suggested by the redress scheme is an insult to the years of 

abuse I suffered in various establishments as a child. 

 I’m fed up feeling as if I am a criminal why can't we be paid like the elderly no fuss 

no drama no judgement, but we are not and it’s disgusting it makes me physically ill. 

Abuse Assessed as Corporal Punishment 

Wellbeing Scotland feel very strongly about this aspect of the Bill. Children were 

placed in care, often after very difficult home circumstances. They should have been 

nurtured and cared for regardless of the culture of the time. The Bill allows for 

emotional abuse but then suggests some assault may have been considered 

corporal punishment. This is a contradiction and leads to the potential of emotional 

abuse being of the time too. The impact of being hit by a worker who was in effect a 
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stranger has had an impact on survivors that cannot be underestimated. This part of 

the Bill should be removed. As an organisation who have worked with abuse in care 

survivors for 26 years we have seen the significant impact on survivors of what may 

have been described as corporal punishment. For this to be allowed in any 

legislation was a failure by that legislation and those who produced it in the same 

way that failings in the care system enabled abuse of children. We asked survivors 

the following question:  

There were different attitudes to abuse in the past and some of the physical abuse 

may have been judged to be corporal punishment. Do you feel that is fair? 

Yes 8% 

No 85% 

Undecided 7% 

No child should have been subjected to the violence, intimidation and fear we were 

told it was a holiday. We didn’t understand why we were being punished slapped 

kicked hit belted randomly on a daily basis. 

No as it has affected people whole lives 

Any physical is abuse is unjust and should never happen 

Corporal punishment by a strange unknown adult in a caring/ educational 

establishment to a child I do not see the equation in this viewpoint 

It was abuse, pure and simple, assaults are not legal. 

 It was never corporal punishment. BIG difference, and those who battered and 

abused us knew the difference. 

corporal punishment for people who how done wrong we were innocent kids 

We were meant to be getting looked after not further abused. 

Being physically punished for no reason is not corporal punishment 

if we received that form of abuse in our own home our parents would have been in 

prison 

There is a big difference between corporal punishment and severe beatings, force 

fed and humiliation and inappropriate behaviour. Corporate punishment was allowed 

in all schools i.e. the belt and yet no one is traumatised from a belt in school. This is 

on another level and to compare the two is highly inaccurate and offensive 

If corporal punishment laws at the time enabled, these criminals to inflict the level 

and cycle of abuse and torture on children then they are also complicit and should be 

held accountable. 

ABUSE IS NOT CORPORAL PUNISHMENT. IT IS ABUSE! 

Definitely not. even corporal punishment was abuse, legal or not. 
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Abuse is abuse corporal punishment was belt in hands in school abuse is being 

forced to eat vomit and lots more besides is not corporal punishment its abuse on 

the largest scale 

The abuse we suffered in care could never be termed acceptable corporal 

punishment. We were treated sadistically by untrained, uncaring individuals who 

showed us no affection or understanding. I also blame the persons in authority for 

permitting this abuse...government, social services, leaders of religious communities 

etc. These people failed us by neglecting oversight of organisations trusted with our 

care and development. 

They ruined ower lifes 

Too many complicit and guilty organisations will try to escape their obligations to 

abuse victims by hiding behind corporal punishment. 

It's a disgrace to suggest this, l got the belt at school fair does that was part of life in 

the UK then, but the physical abuse l received was absolute barbaric from people 

that where meant to keep us safe and look after little children 

Advance Payment 

Many survivors feel that the age of the advance payment scheme should be 

reduced, particularly with the COVID-19 crisis increasing the risk to life of people 

over 60. We asked the following question in our survey: 

Do you feel the age on the advance payment scheme should be reduced? 

Yes 77% 

No 23% 

I also believe it was a fatal error by the Scottish Ministers to abruptly stop the regular 

three month reviews of the Advance Payment Scheme as recommended by the Inter 

Action Review Group without any credible explanation, as this discriminates against 

and disadvantages many Historic Victims of Abuse in Scotland and their 

dependents, who are suffering during this Covid 19 Virus and Lockdown restrictions. 

I am also concerned that there is no appeals system for the Advance Payment 

Scheme, for those who fall outside the very strict eligibility, yet have serious long 

term medical conditions and exceptional circumstances. And finally, as stated 

before, there are compelling and urgent grounds and need for the age limit to be 

reduced to the state pension retirement age of 65, in the light of the ongoing Covid 

19 Virus Pandemic and Lockdown restrictions 

Previous Convictions 

Many survivors became involved in crime due to the lack of any opportunity in life 

and through substance misuse. We asked survivors if this is a fair aspect of the Bill.  

Do you feel that those with a criminal record should be barred from accessing the 

Redress scheme? 

Yes 3% 
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No 68% 

Undecided 5% 

Comment 25% 

No as the abuse could have happened when the survivors could have been children 

where's the equal opportunity here, they were still abused.  

I’m trying to choose no for question 9 but I keep being brought to this comment box, 

Sins against a person in youth may result in criminal activity in later years 

It doesn't matter what they did, they were still abused and possibly that abuse led to 

crimes. They should still be entitled to compensation, they still suffered 

They were only kids that had to take care of themselves at 15 does open out you go 

that never seen love that is what they done to them no love no care 

If their crimes involved inflicting violence, grooming or sexual abuse of children then l 

strongly feel that they should be barred from the redress scheme. 

I don’t believe in criminal behaviour but like other criminals outside the care system 

they have been punished with time in jail. I also believe that with the lack of guidance 

to these children they go down the wrong road, l went down the Alcohol road l am an 

Alcoholic in recovery today.  

Records 

For many survivors, as has been seen in the advance payment scheme records 

simply don’t exist. This leads to inequality for survivors who cannot provide evidence 

due to further failures by the organisations. Testimony from counsellors who have 

worked with them over many years should be permitted. Our survey question had 

the following results with survivors being able to pick more than one option.  

In many cases records have been lost or destroyed affecting the ability to have proof 

of time in care. Do you feel records should be necessary or should testimony be 

enough? 

Testimony should be enough             67% 

Records and testimony                      16% 

Other forms of evidence e.g. testimony of other residents, abuse took place in that 

home            45% 

Photographs              19% 

Evidence from counselling re distress, discussion re the care environment  33% 

Letter from counsellor, family member etc.      23% 

Evidence from records should be required      6% 

Other (please specify)        17% 
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Its up to the local authority to prove that you "weren’t" there. Unfair on survivors if 

records are magically lost! 

I gave evidence to the child abuse Inquiry. This cost me to relive and struggle with 

memories of the abuse I suffered while in care. This abuse was physical, mental, 

emotional and sexual. What kind of person would want me to relive this yet again? 

How many people would be able to face this pain yet again? Why wouldn't we be 

believed? The Inquiry believed us. My evidence is there to be read. 

Testimony should be enough , but organisations should learn that regardless of rules 

on confidentiality and not ‘storing’ information ,for people being taken into care, 

respite, or homes basic record of date of entry date of leaving national insurance 

number and date of birth should be stored encrypted with no time expiration date.  

Previous Consultation 

Many survivors found the previous consultation too confusing and lengthy and others 

did not know about it. In our survey 69% answered no to “Do you feel you were given 

an opportunity to contribute to the previous redress consultation.” 

“Questions too complicated plus we gave statements to police and inquiry too much 

memories can’t let go.” 

“although some questions were difficult and obtuse.” 

“There was a distinct lack of consultation between the Scottish Ministers and historic 

abuse survivors and their survivor groups. I also feel it was a fundamental error by 

the Scottish Government to exclude the Inter Action Review Group from the 

discussion, formation and introduction of their Redress Bill proposals to the Scottish 

Parliament, because it reveals a lack of independent scrutiny, consultation and 

objective overseeing of the scheme.” 

All other comments were people saying they didn’t know 

Conclusion 

Wellbeing Scotland welcome the Scottish Government commitment to the Redress 

Scheme. However, we feel that the aspects of the Bill highlighted in our paper will 

reverse all the good work that has been undertaken in our background section. Trust 

of survivors will be lost and further damage could be the result of this process. That 

must be considered and avoided.  

Appendix 

Survivor videos  
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Appendix 

Clients of Wellbeing Scotland requested events to feed back on the Redress 

Bill. Notes from the events and other comments are below: 

Client Event 9th September – Consultation on Redress – Submission from 

clients abused in care 

Clients inputting to sessions – 95 

Comments from workshops 

• Hold you over a barrel with the redress 

• They are betting on you will go for redress now because you are struggling 

and lose the chance of civil action 

• Redress should be against those who allowed this to happen it shouldn’t be 

tied in with the organisations at all – it should be both forms of justice 

• 10000 only helps you get on your feet but you are entitled to much more than 

that 

• 10000 is nothing and does nothing I would probably just kill myself with drugs 

with that 

• Shocking they can put a price tag on type of abuse 

• People paid to protect them and they put a price tag on it 

• If it was their family! 

• Who judges the severity? 

• What experience do they panel have – what have they suffered a survivor 

should be on the panel 

• Took to alcoholism, lost my job, schooling was affected due to the damage as 

a child – how do you put a figure 

• Lost my marriage and my kids to it and looking back can see it goes back to 

years of physical emotional and sexual abuse 

• People given small amount of money but its not about money its justice – 

government given them the chance to get out of redress – get out of jail card 

• Paid off with a sum – I have never had that kind of money but its an insult  

• The money will be like winning the lottery to us but it is not enough 

• Abuse was so prolific in the care home they knocked the building down so lot 

of evidence of it happening in there 

• Evidence I have already given evidence to the inquiry and they have been 

found guilty by the Inquiry – the evidence is there don’t want to give more 

evidence 

• Redress is wipe it under the carpet 

• How much more evidence do they need 

• It is a baby carrot 

• Why do they need more evidence? 
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• Why can’t you go for redress then a civil case? 

• There is a carrot take it and sell yourself down 

• I want them to own up to It like they did with Hillsborough 

• People will just take the money 

• They will never understand what we went through 

• We were brave enough to go to inquiries now we have to face up to people in 

fur coats and suits 

• People will go for it because of the way their lives are 

• Charges and offences from 11 and 12 years old and now because you have a 

criminal record you might get less – that is wrong 

• Taken as a generalisation  

• They are trying to throw us under the carpet 

• All the kids that died are no longer here 

• We will wipe this out of history 

• Put a pot of gold there and wipe it under the carpet 

• Divide and conquer 

• Most people will grab money 

• I am doing this for my wee sister who took her own life and won’t get a chance 

• Non money aspect apology its rubbish basically forget about what was done  

• The Deputy First Minister said we believe you – most people think we are in it 

for the money. The money is a bonus – we were left for 40 years.  

• Two long relationships don’t see daughter just learning how to live 

• Go down the road of drugs and alcohol 

• Apology in writing important 

• Couldn’t do an apprenticeship papped out into the Gorbals with nothing 

• Money that can come to two sons of sister who killed herself 

• Care out of frying pan into the fire 

• Any award you do get should be passed on to family if you die 

• Never knew I had any family just found them through my counsellor after 50 

odd years – money should go to my family if I die  they were told lies that he 

didn’t exist even though he stayed in the same town  

• Now they think they can give you a wee penny it’s not right 

• The sister who died should have redress 

• Came from chaotic alcoholic home where I thought I would be safe but it was 

worse with extreme violence children should never see 

• Criminal records if we were not put in homes we wouldn’t have a criminal 

record it is discrimination 

• How can we prove we were abused and the level of abuse 

• Any level of abuse shouldn’t be tolerated and criminal records shouldn’t 

matter 

• Smaller rooms were a good idea 

• Some were sent over to Ireland in the 60s 

• If sexual abuse not as severe would it be taken seriously 

• Affects how to manage life 
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• Struggle to live in a way where can cope 

• Fight to get support 

• Moved to an area to get better access to services 

• Children’s home at 10  

• Neglect with adoptive parents – emotional neglect 

• No proof of being sexually abused 

• Children’s home now closed down 

• Stayed in the area so could not deal with trauma so moved to Stirling 

• Will it be seen as a scale 

• Psychological consequences 

• Difficulty in talking about sexual abuse  

• How will punishments and emotional abuse be seen in the context of the time 

• Confidence and self-esteem aspect hard to quantify 

• Very difficult to quantify social emotional spiritual effects 

• Psychologist of psychiatrist input could that be made stronger in terms of your 

case  

• 10 people haven’t suffered abuse – accrue cases that show a pattern 

• Showing where no impact from services have helped 

• Its not about the survivors its about saving the orgs and government money 

• Wellbeing Scotland are the only ones that care for us and understand us 

• Talk with lawyer to take the government to court 

• We need to take govt and orgs to court over this 

• Suffering for a long time – in front of panel fur coat on  

• Throw it under the carpet and here is a baby carrot 

• Wave a carrot of a lot of money 

• Swinney apologised years ago said he believes but now wants records 

• Need a letter to say they admit it 

• All be dead by the time it happens 

• Need closure – enough is enough 

• 20000 or 10000 is an insult 

• The organisation is biggest bank in the world 

• The organisation should be paying for the cases 

• Adoption – is that covered  

• One group excluded 

• my concern is how do I prove I was there when my sisters n I medical files 

were destroyed – records should have been kept 75 years 

• Its obviously been a cover up as records have to be kept 

• Worker tries to get records but it is impossible  

• Fires and floods erupted all over Scotland 

• It’s all taken too long – all the things needed to do it has taken so long find 

records 10000 is a joke  

• Fight the civil claim need evidence  

• Only way out to take the 10000 

• Fell like won’t get anything 
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• Want it public and people to know it happened 

• Other providers might claw back the money have already given that must be 

protected 

• Need clarity on benefits 

• Feel totally stitched up 

• Why nobody from Wellbeing Scotland is on the panel 

• Paper itself was really hard to go to as so emotive 

• Parts you could read made it sound like a gagging order 

• Represents self interest and not designed for the benefit of survivors 

• What were the recognised working practices of organisations 

• Who was in charge of stewardship of files 

• Missing respect for people’s human rights 

• Time to fight back and have marches and people individually pursuing MSPs 

• Site for survivors to join and share their views 

• This would be more powerful 

• Is it true survivors can get legal advice  

• If you have a current case and it fails can you still access the redress scheme  

• Corporate punishment is different from abuse and cruelty 

• People can’t provide evidence 

• Child abuse inquiry should be evidence – catalogued types of abuse in that 

organisation 

• Had a bad experience with an organisation will it be the same kind of process 

with the panel 

• Should just be one payment abuse is abuse – will put a rift between survivors 

my abuse is more severe than your abuse 

• Not saying much about the impact 

• Payment levels how can you decide as abuse is abuse 

• Lower amount may make them doubt themselves and feel all the shame and 

guilt again 

• Traumatic to discuss everything again 

• Who will be on the panel – understanding of the effects of trauma e.g. 

survivors but not the same ones as always 

• Civil claims not enough evidence will redress be the same 

• Waiver way of shutting people up 

• Need to sign waiver before redress properly processed – no way of going 

back 

• Corporal punishment shouldn’t even come into it 

• Affected families children and siblings – children don’t want you to talk about it 

and family members don’t talk between members 

• How will redress work for people accused in more than one care setting will it 

be redress for each 

• Will they have to pay back criminal injuries or other compensation  

• People who had criminal injuries have same rights to have benefits affected 

• Survivors should be part of a panel 
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• Process if applicant dies – redress should be passed on  

• Communication that formally recognises the abuse survivor went through 

• Victims to come forward to face the msps  

• A poem to show what a survivor went through 

• Survivors want to go to Hollyrood and they want Wellbeing Scotland to 

support them 

• Victims to come forward and face the MPs to tell them how we feel – will we 

have this opportunity 

• Speak in front of them to let them know our feelings 

• Survivors say put my name down to ask to speak to the committee 

• 3 week timescale is too much pressure – the timescales are unfair 

• Survivors want to go to speak to MSPs as a group 

• We struggle even to pay our bills 3 weeks is too short for such an important 

thing  

• Pull a group together to get MSPs in to listen 

• My MSP is the first minister how can I ask her to support us in that timescale 

• We will never profess to speak for every single survivor 

• Will people reply if we put in communications 

• Emails sent now to give views  

• Talk is cheap let’s go take an action 

• The Deputy First Minister stood up and apologised 4 – 5 years ago but 

nothing has changed and records don’t exist 

• Shouldn’t feel any less that anyone else 

• All suffered badly and still suffering  

• Right amendments have to be made 

• Classed as vulnerable person – struggling to keep on top of all information 

needed 

• Processing all the information big toll on somebody’s life 

• Will our voice still be heard if we are perceived as not being as abused 

• 45 years of being a survivor sexual abuse throughout adult life too  

• Worried sexual abuse not been as bad 

• Just as important as not managing to thrive just survived – not having the 

tools to thrive – stopped the ability to move forward 

• Take government to court for not protecting children 

• Bill has been mapped out already – feeling that clients are feeling fobbed off 

• Make noise =  movement.  Get press involved to make noise and get noticed.  

• WHAT DO WE WANT 

• People were feeling forced to give evidence to the Enquiry how will the 

Enquiry impact on the Redress scheme. 

• Lack of information about information gathered at Enquiry.  What is happening 

to their information.  One person felt that he was treated like a criminal.  They 

asked for the surname of the staff and were not given it; this was to protect 

the staff in case a client came after them.  The process made client feel like a 

criminal and meant that they did not give a full statement.  

• People are VICTIMS not survivors.   
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• The government are just going through the motion and not doing anything 

really.  The 10k offered is a carrot, people will leap at that amount and not ask 

for more/question things.  

• Solicitors are taking 10% of the redress money, 

• Worry that an organization who provided money will take back money already 

given to people.   

• Not happy signing a waiver.  People felt that the government were protecting 

the abusers and not caring about the victims.  

• An organization I approached are rubbish, making people feel that they have 

to beg for every penny and asking for receipts for EVERYTHING.. even cups 

of coffee while on holiday.   

Comments in Main Room 

• We all have to remain strong though this and never give up. United we stand 

divide we fall – we can win this battle. We need to take the government to 

court. The clock is ticking. They still have a duty of care. They failed to comply 

with all the rules and regulations. Still being abused by the Government 

• It’s a cop out as the council or the care home put 2 million to the fund it will be 

a lot less than civil cases as if all survivors took a civil case it would be much 

more. Its not about us as survivors it’s a cop out. 

• I feel as if Wellbeing Scotland and well done for all the work you do for helping 

all these victims as you are the only ones that care for us and understand us. 

What we are going through is horrific. Your organisation needs to talk to a 

criminal lawyer about taking the government to court. Let us be in charge 

now. We need to take the Scottish Government and all the religious 

organisations to court.  

• Lawyers have been fighting the case 

Advance payment scheme important for consideration  

• 8 months to consider the age limit before bringing down to 68 

• Should have had regular three month reviews  

• Did away with 3 months reviews  

• Spoken to MSPs – down to pension age 

• How many people have died  

• Criteria for terminal illness 

• Raised with an MSP 

• Medical criteria far too severe 

• Why not state pension age 

• No route of appeal 

• Only system with no route of appeal 

• Need to continue to address the advance payment scheme  

• Main scheme not come into effect until May 2021  
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Additional Comments 

Re scale of payments 

Fived sum of £10000 is a slap in the face. For all the years of suffering it would be 

less than a penny a day. 

Why is the amount not on par with other countries? 

Who decided on these scales 

They say that this is what survivors want. As far as I’m concerned this is what our 

abusers want.  

I was in foster care and then adopted by the family. I believed I was failed by the 

authorities Yet because the family “legally adopted me “I am exempt for applying. 

Why? 

The assessment 

Who will be on the panel making these judgements. Will survivors be on the panel 

Will they take into account the impact it had on me as an adult-lack of choice and 

lack of education 

(My siblings were all wrenched apart from me when I was 6 by the social work. and  I 

never saw them again until fairly recently. One was placed in a mental institution and 

was there for 39 years. Why cant we go as a family and tell the assessment 

panel what we have suffered as a family) 

The redress scheme mentions, Fair and Meaningful. 

Those who decide on what is F & M, are they trained and qualified in matters of child 
abuse trauma,  

What will they deem as suitable for the highest award 

Physical? Emotional? Neglect? Sexual? Or the fear of living in a place where all of 
these were present and you could be next? 

Can survivors use the copy of their Testimony that was given to them from the 
Scottish Child Abuse Inquiry as evidence of the abuse the suffered,  

Can they use their Testimony from the National Confidential Forum as evidence of 
the abuse they suffered? Can they use (the above mentioned from the SCAI) both 
Testimonials?  
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Waiver. This takes away any form of justice as it comes from a central point. I want 
to know that it is those who have abused me that have personally acknowledged my 
suffering and “redressed” me  

It says we will not know of any award until we sign the waiver. This takes away our 
right to choose what will be more beneficial to me and my family 

No organisation wants to defend a civil suit. This redress scheme fits right into what 
suits them and their insurers  

Incarceration and vulnerable people 

It mentions about people with serious convictions. They were children when the 

abuse happened. They should get the same as everybody else.  They have served 

their time and should not be further penalised. 

What do they mean by “vulnerable” people?   Who will make that decision? 

Someone in authority I am sure and not the individual. Does that mean someone will 

be acting on their behalf or in charge of their redress award.  

What about people with addictions? Are they classed as vulnerable? 

The term “Corporal Punishment. They say it was legal at the time.  Who will define 

what is capital punishment? When is it classed as physical and emotional abuse? 6 

beatings by the cane is ok but not 7?? The term corporal punishment is ambiguous 

and open to interpretation. 
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